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From which the controlling facts, very much
condensed, may be deduced as follows

:

There is no dispute as to the facts, and so far

as the merits are concerned the only question

involved is the validity of certain taxes as-

sessed against the property of the appellee by
the Nevada Tax Commission at its October
session in 1914 1

The appellee is an electric corporation, or-

ganized and existing under the laws of the

State of Wyoming, and in 1914 it was the own-
er of a system of hydro-electric generating plants

situate on Bishop Creek in Inyo County, Califor-

nia and of a certain main transmission line ex-

tending from thence into the Counties of Nye
and Esmeralda in the State of Nevada, together

with certain distributing lines branching there-

from in the Cotmties last named, and by means
of its power plants and transmission and dis-

tributing lines thus mentioned, it was, during
the year 1914, and for several years prior there-

to, engaged in the pusiness of generating elec-

tric power at its power plants in the State of

California, and transmitting the same from
thence into the said Counties of Nye and Es-

meralda, in Nevada, and there selling and dis-

tributing the same to the public to be used for

purposes of light and heat and power 2

Approximately 85 per cent of the appellee's

transmission lines during the year 1914 were
in the State of Nevada, and 15 per cent in the

State of California, and during the same year
approximately 95 per cent of the appellee's in-

come was derived from sales in Nevada of elec-
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trie current manufactured wholly in California,

and transmitted from thence into the State

of Nevada by means of its power plants and
transmission and distributing lines above men-
tioned 3

The physical values (as they have been

called), of the plaintiff's properties thus oper-

ated as a whole in the two States, during the

year 1914, were as follows:

In the State of California (in-

cluding water rights) $3,500,000.00 4

In the State of Nevada 1,200,000.00 3

Total Physical \'aluations in

Both States $4,700,000.00

And the intangible, or franchise, or use value,

(as the same has been variously designated)

of the same property in both States during the

same year, 1914, as found by the District Court
was $1,163,780, apportioned by that Court
ratably as between the two States as follows:

To the State of California $866,649.00

To the State of Nevada 297,131.00 4

And the total full cash value of all the plain-

tiff's properties in the State of Nevada during
the year 1914 (as found by the District Court^
was $1,497,131. But that Court, making allow-

ance for slight changes which might be pos-

sibly appropriate in the rates assumed by the

Court for reasonable returns on the property or

in the amounts fixed for depreciation, fixed

the true full cash value of all of the plaintiff's

properties situate in the State of Nevada, dur-

ing the year 1914, at the same figure fixed by
the Nevada Tax Commission at its January
session in 1914, to-wit: At the sum of

$1,492,815 5
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The Nevada Tax Commission at its October

session in 1914, ostensibly for purposes of equal-

ization, fixed and assessed the value of the same
properties of the plaintiff in the State of Ne-
vada for the same year at the sum of $3,700,713. 7

And this latter valuation was arrived at by
the Nevada Commission by the simple process

of capitalizing the net earnings of all of the

plaintiff's properties in both States, devoted to

the Nevada service during the year 1914, at 10

per cent and appropriating or ascribing 85 per

cent of the resulting value to the State of

Nevada,—and this, as testified by Mr. Shaugh-
nessy, chairman of the Nevada Tax Commis-
sion, was done for two reasons, first, because
85 per cent of the plaintiff's transmission and
distributing lines happened to be in that State,

and. secondly, (in Mr. Sliaughnessy's own lan-

guage), because "in California the assessment
there taken by the California authorities on a

basis of a 4.5 per cent factor, applied to the

portion of the gross earnings measured to Cali-

fornia and assigned to California on the basis of

the ratio of the shipment mileage within Cali-

fornia to the total mileage, being the basis on
which they assigned to California, gave them
a v^aluation within California, estimated on the

physical property, of approximately $600,000 or

v$650.000: and that, in contradistinction to the

fact that there was something like three million

some odd thousand dollars' worth of the physi-

cal properties of your company actually situate

in California. Now, then, it necessarily fol-

lows from that, that they left, the State of

California left to the State of Nevada, the bal-

ance of the earnings I have used, to the State

of Nevada for assessment." (Tr. pp. 172-

173) 10-1?

111.
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It is manifest therefore, as held and found

by the learned Judge of the District Court,

upon the basis of the facts just stated, that the

properties of the appellee thus devoted to the

Nevada service in 1914 were not homogeneous,

but on the contrary they consisted of a system of

manufacturing or electrical generating plants of

great value, composed of reservoirs and water

rights and intake dams and flow lines and pres-

sure lines, and hydro-electric generating plants,

situate wholly within the State of California, and

of certain transmission and distributing lines of

comparatively small value extending from

thence into the State of Nevada 13-15

It was held and found by the District Court

that the valuation of $3,700,713 thus assessed

against the plaintiff's properties in the State of

Nevada, by the Nevada Tax Commission at its

October session in 1914, was, insofar as it ex-

ceeded the true full cash value of the plaintiff's

properties within that State for that year, which

the Court fixed at the sum of $1,492,815, an at-

tempt upon the part of that Commission to as-

sess property values situate wholly within the

State of California, and that the same was to

that extent invalid 13

The appellants do not contend that it is with-

in the power of the taxing authorities of the

State of Nevada thus to assess and levy taxes

on property values situate in the State of

California, and they do not with any perceptible

seriousness deny that this is precisely what the

taxing authorities of the State of Nevada did,

or, at any rate, attempted to do in this in-

stance 1^

The only proposition of any controlling im-

portance apparently relied upon by the appel-

lants in their brief, is the contention that the

IV.
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Federal Courts are without jurisdiction to en-

tertain this suit, first, because it is, as they say
(appellants' brief pp. 2-3), in reality a suit pros-

ecuted by a citizen of the State of Wyoming
against the State of Nevada, and therefore pro-

hibited by the 11th amendment of the Constitu-

tion of the United States; and secondly, (see

appellants' brief, page 11), because the plain-

tiff in this action has a plain, speedy and ade-

quate remedy in the state courts in the ordi-

nary course of law, as follows: (a) It may
avail itself of the provisions of section 7 of the

Nevada Tax Commission Act, as it stood in

1914; or, (b) It may tender the amount which
it claims to be actually due and await the suit

necessary to be brought pursuant to Sections
3656-3664 of the Revised Laws of the State of

Nevada in cases of delinquent taxes, amount-
ing to over $300.00; or, (c) It can pay the full

amount of its taxes under protest and maintain
a common law action for the recovery of the
excess '. 15-16

These contentions, as well as some of the

minor propositions apparently advanced or sug-
gested by the appellants, are discussed by the

appellee as indicated in the following brief of its

argument 16

BRIEF OF APPELLEE'S ARGUMENT.
I.

AS TO APPELLANTS" CONTENTION
THAT THIS IS IN REALITY A SUIT
PROSECUTED BY A CITIZEN OF WYO-
MING AGAINST THE STATE OF NE-
VADA, AND THEREFORE PROHIBITED
BY THE IITH AMENDMENT TO THE
CONSTITUTION OF THE UNITED
STATES 16
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Appellants' contention is in substance that

the taxing authorities of a state or a sub-

division thereof may be enjoined by the Federal

Courts where it is contended that the law under

which they are acting is unconstitutional, but

not otherwise 17-18

There is, however, no room at this time for

this contention. It has been settled adversely

to the appellants by the Supreme Court of the

United States, in its opinion handed down June
11, 1917, in the case of Green v. Louisville &
I. R. Co., 224 U. S. 499, 61 L. Ed. 1280, Zl

Sup. Ct. Rep. 673. This was a tax injunction

suit brought in the United States District

Court for the Eastern District of Kentucky, and
there being no contention that the statutes of

that State under which the defendants acted

were unconstitutional, there was a motion to

dism.iss interposed upon the- ground, among
others, that the suits were in reality, suits

against the State of Kentucky. Judgment for

plaintiff was affirmed by the Supreme Court.

This case was in point of principle and as to

the facts essentially on all fours with the case

at bar. The conclusion therein arrived at was
not dictum, but was necessary to the decision

of the objection to the jurisdiction interposed by
the appellants therein, and there is no longer

any room for the re-argument of the same
objection in this court 18-23

See also Louisville & N. R. Co.

V. Bosworth, 209, Fed. Rep. 380,

and the same case reported under
the title Louisville and N. R. Co.

V. Green, in 244 U. S. 522, Z7 Sup.

Ct. Rep. 683.

VI.
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II.

AS TO APPELLANTS' CONTENTION
THAT THE FEDERAL COURTS ARE
WITHOUT JURISDICTION HEREIN FOR
THE REASON THAT THE PLAINTIFF
HAS A PLAIN, SPEEDY AND ADEQUATE
REMEDY IN THE STATE COURTS IN
THE ORDINARY COURSE OF LAW 23

(a) As to the suggestion that the plaintiff

may avail itself of the provisions of Section

7 of the Nevada Tax Commission Act 24

This section 7 of the Nevada Tax Commis-
sion Act, as it stood in 1914 affords the plain-

tiff no plain, adequate or complete remedy in

this case, within the meaning of the equity

rule emhodied in Section 267 of the Federal

Judicial Code, for the following reasons:

In the first place it affords no remedy at com-
mon law at all, but on the contrary the remedy
(if any) thereby afforded, or supposed to be

afforded, is purely statutory, and in its nature

equitable rather than legal,—and it is elemen-

tary that neither equitable nor statutory rem-
edies provided in and by state statutes can oust

federal courts of their jurisdiction in equity

cases

And in the second place, it is an attempt upon
the part of the Nevada legislature to prescribe

the procedure to be followed by "any property

owner who has initiated a court proceeding for

redress from any increased valuation of his

property foe assessment purposes." The ex-

pression "court proceeding" as herein used, is

certainly broad enough to include the plaintiff's

suits in equity now at the bar of this court,

—

and it is likewise elementary that the procedure

in equity in the federal courts cannot be pre-

vn.

26
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scribed or molded or controlled by state sta-

tutes 26-27

And in the third place, even if the provisions

of this section could be regarded as affording

in some cases a remedy at lav^, or in equity, or

in any sense, it is evident that they afford the

plaintiff in the suits at bar no adequate remedy. 27

The taxes justly due by the plaintiff in the

suits at bar, as alleged in its complaints, are

as follows: Tn Nye County, $6,321.25, and in

Esmeralda County, $11,382.60,—while the

amounts assessed against the plaintiff in the

two counties are as follows: In Nye County,

$19,174.31, and in Esmeralda County, $34,-

526.63. Thus it will be perceived that the De-

cember installment of one-half of the taxes as-

sessed against it, and required by this section to

be paid, is, in each of these counties, largely in

excess of the amount justly due. This excess

in Nye County amounts to $3,365.90, and in Es-

meralda County to $5,880.71. And there is no

provision in the said section, or anywhere in

the Nevada Statutes, authorizing the repay-

ment or recovery of any portion of these ex-

cess amounts to the plaintiff, even though the

court may find the taxes justly due to be pre-

cisely as alleged by the plaintiff in its com-
plaints herein 27

King Countv. Wash. v. N. P. Rv.

Co.. 196 Fed. 325.

(b) As to the suggestion that the plaintiff

may tender the amount which it claims or ad-

mits to be actually due and await the suit nec-

essary to be brought pursuant to Sections 3657-

3664 of the revised laws of the State of Nevada
in cases of delinquent taxes amounting to over
$300.00 28

vni.
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The remedy offered or afforded by these sec-

tions of the Revised Laws of Nevada, which are

printed at length in the appendix at the end of

this brief is not a plain, adequate or complete
remedy at law, within the meaning of the equity

rule embodied in section 267 of the Federal Ju-
dicial Code for the following reasons:

1. It is not a remedy at law at all, but on the

contrary it is either an equitable remedy, or it

it a special statutory remedy, unknown to and
unavailing and unavailable at common law, or

it is a combination of such equitable and statu-

tory remedies 30-31

McConihay v. Wright, 121 U. S.

201, 206, 30 L. Ed. 932, 933; Mis-
souri, K. & T. Ry. Co. V. Elliott,

56 Fed. 772 ; Peck v. Avers & Lord
Tie Co., 116 Fed. 273,^53 C. C. A.

551; National Surety Co. v. State

Bank (C. C. A.) 120 Fed. 593, 602,

603.

2. It is a remedy available to the defendant
taxpayer in the state courts only, in an action

v/hich can be commenced in the state courts

only, and which cannot be removed therefrom
into the federal courts, even though the tax-

payer be a citizen and resident of another slate,

it is therefore not a remedy at law in the na-

tional courts, and it is well settled that : ''ii is

an absence of an adequate remedy at law in the
national courts, and that alone, which condi-

tions jurisdiction in equity in those courts."

(National Surety Co. v. State Bank, 120 Fed.

593, 56 C. C. A. 657, quoted with approval in

Union Pac. R. Co. v. Board of Comm'rs., 222
Fed. 651. 654.) 31-38

Smvth v. Ames. 169, U. S. 466,

IX.
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516; Brun. v. Mann, (C. C. A.) 151

Fed. 145, 153; Borden's Condensed
Milk Co. V. Baker (C. C. A.), 177

Fed. 906; Colvey v. Bd. of Com-
missioners, 89 Fed. 257; Stanton v.

Enibry, 46 Conn. 595 ; Bean v.

Smith, 2 Mason, 252, Fed. Case
No. 1174; Mayer v. Foulkrod, Fed.

Cas, No. 9341, 4 Wash. 343 ; Singer

Sewing Mach. Co. v. Benedict, 179

Fed. 628, 633; Hoev v. Coleman, 46

Fed. 221, 223; Western Union Tel.

Co. V. State, 190 U. S. 412, 47 L.

Ed. 1116; State v. V. & T. R. R.

Co., 23 Nev. 283, 292; Union Pac.

R. Co. V. Board of Commrs. 217,

Fed. 540; Singer Sewing Mach.
Co. V. Benedict, 229 U. S. 481, 57

L. Ed. 1288; Stone v. South Caro-
lina, 117 U. S. 430: Title Guar-
anty, etc. Co. V. State of Idaho,

U. S. Advance Sheets, Feb. 21,

1916.

3. It provides no means by which the de-

fendant taxpayer may remove the cloud on the

title to his property, which, under Section 2'6V)

of the 1912 Revised Laws of Nevada, attaclies

at and from ihe date on which the taxes were
levied 3 1-46

(c) As to the appellants' suggestion or con-

tention that the respondent can pay the full

amount of its taxes under protest and main-
tain a common law action for the recovery of

the excess 47

The question whether, in the absence of

statute, taxes on real estate can be recovered in
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an action at law, has been, both directly and
indirectly, involved and discussed and decided

in the federal courts, and it has been held there-

in that, in the absence of statute, such action

will not lie 51

Balfour v. Portland, 28 Fed. 738;

Stanlev v. Board of Supervisors of

Albany County, 121 U. S. 435, 30

L. Ed. 1001; Western Union Tel.

Co. V. the State of Missouri, ex

rel. Gottlieb, 190 U. S. 412, 47

L. Ed. 1116; Union Pac. R. Co. v.

Board of Commissioners, 222 Fed.

651-653.

And finally and in conclusion of this division

of this brief, it is respectfully submitted that the

federal courts will entertain and retain juris-

diction of these cases upon the authoritv of

Johnson v. Wells Fargo & Co., 239 U. S.'234,

L. Ed , 36 Sup. Ct. Rep. 62, even if

it be held, (1) that the State statutes cited by
the defendants afford the plaintiff a plain, ade-

quate and complete remedy at law within the

meaning of the equity rule embodied in section

267, of the judicial code; and (2) that the plain-

tiff may pay the taxes fraudulently assessed and
recover the same in an action at law in the

State Courts 58-61

III.

AS TO CERTAIN OTHER POINTS OR
PROPOSITIONS STATED OR DISCUSSED
UNDER SEPARATE HEADINGS IN AP-
PELLANTS' BRIEF:

( a ) As to the matters stated or discussed

under the heading: "In re UNLAWFUL AS-

XI.
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SESSMENT OF INTERSTATE PROPER-
TY." (Page 8 of Appellants' brief) 62

(b) As to the matters stated or discussed

under the heading: "EQUAL PROTECTION
OF THE LAW." (Page 10 of Appellants'

brief) 62

(c) As to the generalizations set forth un-

der the head of "RELIEF IN EQUITY."
(Pages 11-13 of Appellants' brief) 64

(d) As to the matters set forth under the

heading "POWERS OF NEVADA TAX COM-
MISSION." (Pages 13-16 of Appeilants' brief) 65

( e ) As to the matter stated under the head-

ing, "PLAIN, ADEQUATE AND COM-
PLETE REMEDY AT LAW." Appellants'

brieg, page 16) 67

(f) As to the proposition stated under the

heading: "PROPERTY PART OF A SYS-
TEM." (Appellants' brief, page 17) 67-68

(^) As to the proposition advanced under
the^ead of "PHYSICAL AND NON-PHYSI-
CAL VALUATION." (Appellants 'brief, page
17) 69
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under the heading "RATE MAKING AND
TAXATION." (Appellants' brief, pages 18-

20) 70
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LAW." (Appellants' brief, pages 20-21) 78

CONCLUSION 81
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STATEMENT OF THE CASE.

The appellee, The Nevada-California Power Com-

pany, was the plaintiff in the case as brought and

tried in the District Court and the appellants

were the defendants therein, and for purposes of con-

venience these parties have been so mentioned in

the appellants' brief and will be likewise so referred

to in our reply thereto.

There is not and was not at the trial of this case

in the District Court any dispute as to the facts.



It is alleged in the plaintiff's complaint, (Tr. p.

2), and not denied in the answer, (Tr. p. 32), in sub-

stance and in short that the plaintiff is an electric

corporation organized and existing under the laws

of the State of Wyoming, and authorized by law

and its Articles of Incorporation to carry on its

business in the States of California and Nevada, and

that in 1914 it was the owner of and ever since the

year 1907 had been engaged in operating certain

storage reservoirs, ditches, pipe-lines, diverting dams

and water rights, and certain electric power houses

and plants and transformer stations and sub-sta-

tions on Bishop Creek, in the County of Inyo, State

of California, and a certain main double transmis-

sion line leading from its said power houses and

plants on Bishop Creek in the State of California,

into the Counties of Nye and Esmeralda, in the

State of Nevada, together with certain distributing

lines branching therefrom in the Counties last

named, and that by means of its said power houses

and plants and transmission and distributing lines

and other properties above mentioned, it was, dur-

ing the year 1914 and ever since the year 1907 had

been engaged in the purely interstate business of

generating electric power at its power houses in the

State of California, and transmitting the same from

thence into the Counties of Nye and Esmeralda in

the State of Nevada, and there selling and distribut-

ing the same to the public to be used for light and

heat and power.



—3—

The properties of the plaintiff in California de-

voted to the Nevada service in 1914, were its hydro-

electric Power Plants Nos. 2, 4 and 5, together with

their appurtenant pipe-lines, diverting clams, reser-

voirs, transmission lines and so forth, while its

properties in Nevada devoted to the Nevada service

in 1914 consisted of its transmission and distrihuting

lines and the appliances necessary in connection

therewith. (Tr. p. 196).

The plaintiff was also the owner of another hydro-

electric power plant known as Plant No. 3, situate

on Bishop Creek, in 1914, but that plant was not

devoted to the Nevada service during that year, and

its value was consequently excluded from consider-

ation in this case. (Tr. pp. 239-240.)

Approximately eighty-five per cent of the plain-

tiff's transmission lines during the year 1914 were

in the State of Nevada, and fifteen per cent in the

State of California, and during the same year ap-

proximately ninety-five per cent of the plaintiff's in-

come was derived from sales in Nevada of electric

current manufactured wholly in California and trans-

mitted from thence into the State of Nevada, by

means of its hydro-electric power plants and trans-

mission and distributing lines above mentioned. (Tr.

pp. 109, 111-113.)

The value of the plaintiff's tangible properties in

the state of Nevada during the year 1914, includ-

ing overhead charges, was $1,200,000.
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This was the value placed upon it by one of the

plaintiff's engineers, and was the highest valuation

placed upon it by any witness. (Tr. p. 111.)

The physical value of the plaintiff's

property in California, exclusive of wa-

ter rights, devoted to the Nevada ser-

vice during the year 1914, was ap-

proximately $2,300,000.00

And the value of the plaintiff's water

rights in the State of California devoted

to the Nevada service during the year

1914 was $1,200,000.00

Total physical value of all plaintiff's

properties in both states devoted to the

Nevada service during the year 1914,

as found by the Court, (Tr. pp. 110-111,

116) .$4,700,000.00

The intangible value of the same property of the

plaintiff in both States devoted to the Nevada ser-

vice during the year 1914, as found by the Court,

(Tr. pp. 118-119), was the sum of $1,163, 780.

And it was found by the Court that if this $1,-

163,780 of intangible value was apportioned ratably

as between the two States, the sum of $297,131

would be thereby added to the physical value of the

plaintiff's properties in the State of Nevada, dur-

ing the year 1914, whereby the total value thereof
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would amount to $1,497,131. But making allow-

ance for slight changes which might be possibly ap-

propriate in the rates assumed by the court for

reasonable returns on the property, or in the amounts

allowed for depreciation, the court fixed the true

full cash value of all of the plaintiff's properties sit-

uate in the State of Nevada, during the year 1914,

at the same figure fixed by the Nevada Tax Com-

mission at its January session in 1914, as hereinaf-

ter stated, to-wit: at the sum of $1,492,815. (Tr. p.

119).

The taxes paid by the plaintiff in California on

its properties within that State during the year

1914, computed and exacted pursuant to the laws

then in force in that State amounted to the sum of

$6,600.00. (Tr. p. 113).

The taxes assessed by the Navada Tax Commis-

sion on the plaintiff's properties in that State dur-

ing the year 1913 amounted to the sum of $16,500.

(Tr. p. 168).

In 1914 all taxable properties in the State of Ne-

vada, other than the several kinds and classes of

public utilities properties mentioned and described in

Section 5 of the Nevada Tax Commission Act next

hereinafter mentioned and referred to, were assessed

by the County Assessors of the various Counties in

that State, and the valuations thereof as thereby as-

sessed were equalized by the County Boards of

Ecjualization therein.



It was provided in the Nevada Tax Commission

Act in force in 1914 as alleged in the plaintiff's com-

plaint (Tr. pp. 4-6) and not denied by the answer

or otherwise, that there shall be annually held at

Carson City, in the State of Nevada, two regular

sessions of the Nevada Tax Commission, namely,

one beginning on the second Monday in January

of each year and continuing from day to day, until

the business is completed, at which valuations shall

be established by the said Commission of the several

kinds and classes of public utilities properties in-

cluding the properties of electric power companies,

mentioned in Section 5 of that Act, and another reg-

ular Session beginning on the second Monday in

October in each year and continuing from day to

day until the business is completed, at which meet-

ing the Commission "shall review the tax rolls of

the various counties as corrected by county boards

of equalization, and may raise or lower, for the pur-

pose of state equalization, the valuations therein as

established by county assessors and county boards of

equalization, on any class of property or piece of

property, in whole or in part in any county."

(Sections 3-8, inclusive, of the Nevada Tax Com-

mission Act in force in 1914, will be found printed

in the Appendix at the end of this brief.).

At its January session in 1914, and on, to-wit:

June 24, 1914, the full cash value of all of the plain-

tiff's property in the State of Nevada was fixed and

established by the Nevada Tax Commission at the



sum of $1,492,815, and following a uniform rule ap-

plied to all similar property in that State during that

year, sixty per cent of this amount was taken for

the purposes of taxation, making the assessed value

for that year, $895,689, of which $328,689 was ap-

portioned to Nye County, and $567,000 to Esmeral-

da County. In finding this value the Commission

took into consideration both physical and non-phys-

ical elements, and included therein overhead charges

during the period of construction, as well as the

franchises. (Tr. p. 108).

At the October session of the Commission in

1914, the plaintiff appeared before the Commission

and complained that this assessment was excessive

and illegal. Instead of reducing the valuation the

Commission raised it to $3,700,713, sixty per cent

of which, or $2,221,417, was fixed as the value for

the purposes of taxation. The effect of this change

was to increase the Nevada taxes of the plaintiff

for the year 1914 from $21,850.28 to $53,517.82,—

and thereupon the plaintiff brought this suit, to-

gether with a similar suit against the corresponding

defendants in Esmeralda County, alleging in short

and in substance in both cases, among other things,

and so far as necessary to be stated at this time,

that the full cash value of all the plaintiff's proper-

ties situate at any time during the year 1914 in the

State of Nevada, was the sum of $1,220,843 and no

more; that the value of the plaintiff's said proper-

ties had been, however, established by the Nevada
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the sum of $1,492,815; and that not content with

this and in disregard and violation of the law and its

duty and power and authority, the said Commission

at its regular session in October of the same year,

1914, fraudulently, wrongfully and unlawfully under-

took and assumed and pretended to equalize up-

wards its own original appraisement and assessment

of all of the properties of the plaintiff within the

State of Nevada, theretofore made by it as afore-

said; and that the said Commission in pursuance

of such fraudulent and unauthorized and unlawful

purpose and design did, at its said October session,

raise its aforesaid previous appraisement and as-

sessment of the plaintiff's properties in the State

of Nevada, for the year 1914, from the said sum of

$1,492,815 up to the sum of $3,700,713, sixty per

cent of which, or $2,221,417 was taken as the value

thereof for taxation purposes for the said year 1914,

and that the said Commission thereupon apportioned

the said last mentioned sum or assessed valuation

upon a mile-unit valuation basis as between the said

Counties of Nye and Esmeralda as follows: To the

said County of Esmeralda the sum or valuation of

$1,405,669, and to the County of Nye the sum or

valuation of $815,748; and that the said assessment

and valuation last mentioned was and is grossly

excessive and unjust and inequitable; and that the

taxes thereby imposed upon the plaintiff's real

property in the State of Nevada constituted and con-

stitute a lien thereon and a cloud upon the plaintiff's



title thereto; and that if the said assessment shall

be permitted to stand and be enforced against the

plaintiff and its properties within the State of Ne-

vada, the plaintiff will be thereby greatly embarassed

in the conduct of its business carried on by it therein

as aforesaid, and subjected to heavy and irreparable

loss and damage, and the public served by it to great

loss and inconvenience, and that the plaintiff will

be thereby compelled to bear in comparison with all

other properties assessed in the State of Nevada, and

in comparison with the properties of all other public

utility corporations named in section 5 of the said

act of March 20, 1913, as aforesaid, more than its

Just proportion of taxes, and that the burden of

taxes thus imposed upon it will be unequal and in

contravention of the Constitution of the State of

Nevada, which provides that the legislature of that

State shall provide by law for a uniform and equal

rate of taxation and assessment, and shall prescribe

such regulations as shall secure a just valuation for

taxation of all property, real, personal and posses-

sory, within the said State, and also in contravention

of the Constitution of the United States which guar-

antees to the plaintiff and its property the equal

protection of the law; and praying that the defend-

ants be enjoined from taking any steps or institut-

ing or prosecuting any proceedings to collect taxes

against the plaintiff upon any sum in excess of the

said sum of $1,220,843. (Tr. pp. 108 and 9-22.)

It was held by the District Court, however, as
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above stated, and both upon the appHcation for a

temporary injunction and upon the trial of the case

upon its merits, that the full cash value of all of the

plaintiff's properties situate within the State of

Nevada during the year 1914, was the sum of $1,-

492,815, as first established by the Nevada Tax Com-

mission at its January session in that year, and ac-

cordingly temporary injunctions were issued in both

cases above mentioned, restraining the collection of

taxes on any valuation in excess of the January as-

sessment of $1,492,815. (Tr. p. 109), and by the

final judgments given after trial upon the merits,

these temporary injunctions were made permanent.

(Tr. pp. 121-123.)

It has been stipulated, (Tr. pp. 127-128), that the

decision in this pending Nye County case shall also

be decisive with respect to the Esmeralda County

case above mentioned.

It was found by the District Court at the trial

upon the merits that this valuation of $3,700,713

established by the Tax Commission at its October

session in 1914, was arrived at by that Commission,

as follows:

"The valuation of $3,700,713, fixed by the

Tax Commission on the property in Nevada,
was ascertained by ascribing 85 per cent of the

net earnings for the year ending June 30, 1914,

to Nevada, and capitalizing the result on a 10

per cent basis. In detail, the calculation as tes-

tified to by Mr. Shaughnessy, chairman of the

Commission, was as follows:
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"
'I have given gross earnings for the fiscal

year ending June 30, 1914, $992,928. Thereafter

the following deductions were taken: Operat-

ing expenses, $339,115, taxes, $18,435, annuity

or return on the property, 4 per cent on $5,000,-

000, total plant valuation claimed, or $200,000,

making total deductions $557,550. Taking that

amount from gross earnings leaves net income

of $435,378. Taking 85 per cent of that as

creditable to Nevada, gives $370,071.30, ^and

that capitahzed at 10 per cent will give $3,700,-

713. Sixty per cent of that, which was taken

for assessment purposes, gives $2,220,427.' (Tr.

p. 20.)

"No witness has given a higher valuation than

$1,200,000 for the company's tangible properties,

including overhead charges, in Nevada. The
difference between this amount and $3,700,713,

the value fixed in October, 1914, is $2,500,713.

The real character and source of this increment

is disclosed, not only in the method by which

it was calculated, but by the reasons given in

its justification. The following is from the

testimony of Mr. Shaughnessy:

'"Mr. Dixon.—(O) Now will you please

state to the Court just why you ascribe 85 per

cent; in other words, was it because 85 per cent

of the lines of the company were in the State of

Nevada, and 15 per cent, as you estimated them

to be, in California? A. Yes, that was the basis

* * * We also had in mind, I don't know that I

should say it had controlling importance, * * *

that in California the assessment taken by the

authorities on a basis of a 4.6 per cent factor,

applied to the portion of the gross earnings mea-

sured to California on the ratio of the (transmis-

sion line) mileage within California to the total

mileage, * * * gave them a valuation on the

physical property of approximately $600,000 or
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$650,000; and that, in contradistinction to the

fact there was something hke three milHon some
odd thousand dollars worth of the physical

properties of your company actually situate in

California. It necessarily followed that the

State of California left the balance of the earn-

ings I have used to the State of Nevada for as-

sessment. * * *

"(Q) Yes, but is it or is it not a fact, Mr.

Shaughnessy, that in ascribing 85 per cent, you

used as the basis for so doing, the mileage of

the company in this State as contrasted with

that in California? A. That was one of the

elements. Q. And the other was what you
have just explained, of California leaving some-

thing to Nevada? A. That is just it exactly.'

(Tr. p. 27.) Mr. Shaughnessy testifies that the

$3,700,713 'was reached by taking into account

the physical value of this property, plus the

overhead charges, and plus the capitalization of

the franchise value, as determined by the net

earnings of your company.' (Tr. p. 18.)

" 'The franchise, as we understand it, * * *

would be the use value of the property, mea-
sured by its earnings; and whatever that might
capitalize out for in excess of the physical value;

that is, in excess of the physical value and over-

head costs, would represent the franchise value;

but, as stated before, we did not pursue that

method at the January meeting, of capitaliz-

ing out your net earnings, and undertaking to

assign them, as we did at the equalization period

in October.' (Tr. pp. 110-113.)"

Concerning this method and manner of arriving

at the value of the plaintiff's property in the State of

Nevada, during the year 1914, it was found and
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held by the District Court in its opinion filed June

19. 1916, that:

"It is not apparent that the valuation com-
plained of included any assessment of intangible

property. Furthermore, the method pursued, in

view of the valuation fixed by the Public Ser-

vice Commission of Nevada, does not indicatf^

any purpose to reach intangible values. As-

cribing 85 per cent of complainant's net earn-

ings, or 85 per cent of its property, to Nevada,

and claiming a portion thereof as intangible

property, does not change the essential nature of

the transaction. It was nothing more than an

undertaking to appropriate for purposes of tax-

ation property located in California. The en-

tire value of power plant, reservoirs, water rights

and transmission lines ascertained by capitaliz-

ing earnings of the whole property, was at-

tributed to the transmission lines, and 85 per

cent of the total value was taken for Nevada,
because 85 per cent of the transmission lines

are in Nevada." (Tr. p. 66.)

And it was further held by the same Court in the

same opinion that

:

"The assessment which is complained of here

is regular on its face, but it includes values of

property beyond the jurisdiction of this State.

The inclusion was not inadvertent, untentional,

or through mistake ; it was made deliberately

and intentionally." (Tr. p. 99.)

And the same Court in its opinion upon the trial

of the case on the merits filed June 23, 1917, has

further held and found that:

"We have here a plant the value of which, as-

certained by capitalizing its net earnings at 10

per cent, is $4,353,378. It is owned and operated
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as a unit. If a constituent portion which has a

tangible value of less than $1,200,000 is valued

at $3,700,713, by what process of reasoning can
it be demonstrated that the remainder of the

plant which has a tangible value of more than
three million dollars, is worth less than $660,-

000? If there be a franchise value, it must show
itself in earnings above those necessary to cover

operating expenses, to provide for depreciation,

and pay a reasonable return on the fair value

of the property as a going concern.

"There is no evidence that the property is

earning enough to pay expenses, depreciation,

and a return on $2,500,713, (the difference be-

tween the physical values of the plaintiff's

properties in Nevada and the valuation placed

thereon by the Commission at its October ses-

sion in 1914), and in addition an adecjuate re-

turn on a value of $4,353,378. Furthermore, it

does not appear that the Commission sought
any such evidence; it has resorted to a device

the effect of which is to subject property beyond
its jurisdiction to taxation in this State.

"It is true that in other cases the property of

interstate corporations has been apportioned

between two adjoining States on a mileage ra-

tio, and in many instances such a method not

only operates fairly and justly, but has been
approved by the courts. If the property in this

case were homogeneous, that is, if it consisted

entirely of one transmission line, if it were a

telephone line, a telegraph line, or a railroad, it

would be very proper to pursue the method
which has been used by the Commission, but in

the present case more than two-thirds of plain-

tiff's property is located across the line in Cali-

fornia, and less than one-third is within the

boundaries of this state. If the State can take

85 per cent of the total value of the property
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simply because 85 per cent of the transmission
lines are in Nevada, it would be justified in

taking the whole value of the California proper-
ty for purposes of Nevada taxation, if the gen-
erating plant were situated so near the bound-
ary between the two States that the entire trans-

mission line were in Nevada. This phase of the
case was fully discussed in the decision ren-

dered herein, awarding an injunction pendente
lite, reported in 235 Fed. 317. With the con-
clusion announced in that opinion I am still

satisfied." (Tr. pp. 114-115.)

The appellants do not contend that it is within the

power of the taxing authorities of the State of Ne-

vada thus to assess and levy taxes on property

values situate in the State of California, and as we

understand it, they do not with any perceptible se-

riousness deny that this is precisely what the tax-

ing authorities of the State of Nevada did, or, at any

rate, attempted to do in this instance.

As it appears to us the only proposition of any

controlling importance apparently relied upon by

the appellants in their opening brief, is the conten-

tion that the Federal Courts are without jurisdiction

to entertain this suit, first, because it is, as they

say, (appellants' brief pp. 2-3), in reality a suit

prosecuted by a citizen of the State of Wyoming

against the State of Nevada, and therefore prohibit-

ed by the 11th amendment of the Constitution of the

United States; and secondly, (see appellants' brief,

page 11), because the plaintiff in this action has a

plain, speedy and adequate remedy in the state courts
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in the ordinary course of law, as follows: (a) It may

avail itself of the provisions of section 7 of the Ne-

vada Tax Commission Act, as it stood in 1914; or,

(b) It may tender the amount which it claims to be

actually due and await the suit necessary to be

brought pursuant to Sections 3657-3664 of the Re-

vised Laws of the State of Nevada in cases of delin-

quent taxes, amounting- to over $300.00; or (c) It

can pay the full amount of its taxes under protest

and maintain a common law action for the recovery

of the excess.

We will discuss these contentions in the order

stated, and will refer very briefly to some of the

minor propositions apparently advanced or suggest-

ed in appellants' brief.

AS TO APPELLANTS' CONTENTION THAT
THIS IS IN REALITY A SUIT PROSECUTED
BY A CITIZEN OF WYOMING AGAINST THE
STATE OF NEVADA, AND THEREFORE
PROHIBITED BY THE IITH AMENDMENT
TO THE CONSTITUTION OF THE UNITED
STATES.

It may be that there was some room for argu-

ment upon this proposition at the time of the trial

of this suit in the District Court and at the time of

the written opinion and order for final judgment

therein filed March 21, 1917. And indeed the
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learned District Judge Cochran of the Eastern Dis-

trict of Kentucky evidently regarded this question

as still open for argument as late as September, in

1913, at which time he handed down his opinion in

the case of Louisville & N. R. Co. vs. Bosworth, 209

Fed. Rep. 380, wherein for the space of twenty-four

pages, to wit : pages 383-406, inclusive, he carefully

examined it in all of its phases and reviewed all of the

cases in point, including the Ayers and McGhee

cases relied upon by the appellants in their brief

herein, and wherein he also refers to the conflicting

view.ji entertained at various times by different

Courts and Judges, and finally arrives at the con-

clusion (p. 388) that "any suit is maintainable in a

federal court against state officers to enjoin them

from taking any action which they threaten to take

if they have no right to take such action and the

taking thereof will be a wrong to the plaintiff. It

is not essential that the action be to enforce, or in

pursuance of, an unconstitutional statute. Nor is

it essential that it be action to enforce or in pursu-

ance to an unconstitutional act on the part of some

state officers or officer. It is sufficient that they

have no right to take the action and that the taking

thereof will be a wrong to the plaintiff. But the

wrong must be such as ec|uity will enjoin. It is not

otherwise material what may be the character of

the action."

The proposition relied upon by the appellants, as

stated at page 5 of their brief, and as we under-
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stand it, is, "that in cases where officers of the

State or a subdivision of the State have been en-

joined from acting in a given case, that the injunc-

tion was based upon the contention that the law

under which they were attempting to act was un-

constitutional and void," and that in such cases it

has been held that the suit is against such officers as

individuals and not against the State, but that

where an injunction is sought in the federal courts

at the instance of a citizen or citizens of another

State to restrain the officers of a State or a sub-

division thereof from doing an illegal act or en-

forcing an illegal tax under color of a valid law, the

suit is in reality against the State, and therefore

prohibited by the 11th amendment of the Constitu-

tion of the United States.

There is, however, no longer any room for this

contention. It has been settled and decdied ad-

versely thereto by the Supreme Court of the United

States in its opinion handed down June 11, 1917, in

the case of Green vs. Louisville & I. R. Co. 224 U. S.

499, 61 L. Ed. 1280, 37 Sup. Ct. Rep. 673. This was

one of two companion cases involving similar ques-

tions, argued together and disposed of in a single

opinion. The appellees therein, Louisville & Inter-

urban Railroad Company and Louisville Railway

Company were corporations organized under the

laws of the State of Kentucky and engaged in op-

erating certain passenger and freight lines of rail-

road in certain counties and municipalities and tax-
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ing districts in that state; and they filed their sev-

eral bills of complaint against the tax collecting au-

thorities thereof to enjoin the collection of certain

franchise taxes attempted to be assessed upon these

companies for the year 1915 under section 4077 and

succeeding sections of the Kentucky Statutes, upon

the ground of discrimination in the valuation of the

franchises; they having been assessed, as alleged, on

the basis of 75 per cent of actual values, while tax-

able property in general was assessed systematically

and intentionally at not more than 52 per cent of

actual values. There being no diversity of citizen-

ship, the jurisdiction of the federal district court

was invoked upon the ground that the suits arose

under the "due process" and "equal protection"

clauses of the 14th Amendment of the Constitution

of the United States, and that the matter in dis-

pute in each case was in excess of the jurisdictional,

amount,—and the plaintiffs also relied upon certain

provisions of the Constitution of that State which

require uniform taxation of property according to

value and at the same rate for corporate as for indi-

vidual property. In each case there was a motion

to dismiss, equivalent to a general demurrer to the

bill on the following grounds: (1) That there was

no Federal question involved and therefore the

court was without jurisdiction; (2) that the bills

stated no cause of action under the laws of the state

or of the United States; (3) that the plaintiffs had

an adequate remedy at law; (4) that the bills showed
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no equity on their face; and (5) that the suits were

in reality suits against the state of Kentucky. After

a hearing, the court overruled these motions, de-

fendants declined to plead further and made no ob-

jection to the submission of the cases for final

decrees. The allegations of the bills, not being de-

nied, were taken as true, and final decrees were

made granting relief against the enforcement of the

disputed assessments, and restraining the imposition

of franchise taxes upon plaintiffs for the year 1915,

based on assessments to their franchises at greater

values than those conceded in the respective bills

of complaint, which were 60 per cent of actual

values. The District Court, in reaching this con-

clusion, followed its own previous decisions in the

above mentioned case of Louisville & N. R. Co. vs.

Bosworth, 209 Fed. 380, 230 Fed. 191, and the de-

fendants appealed directly to the Supreme Court

under section 238 of the Judicial Code. These de-

crees were affirmed by the Supreme Court of the

United States in an opinion delivered by Mr. Jus-

tice Pitney, wherein the objection that these suits

were in reality suits against the state of Kentucky,

was disposed of and set at rest in the following

language.

"A fundamental contention of appellants is

that the present actions, brought to restrain

them in respect of the performance of duties

they are exercising under the authority of the

state of Kentucky, are in effect suits against

the state. Questions of this sort have arisen
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many times in this court, but the matter was
set at rest in Ex parte Young, 209 U. S. 123,

150, 155, 52 L. ed. 714, 725, 727, 13 L. R. A.
(N. S.) 932, 28 Sup. Ct. Rep. 441, 14 Ann. Cas.

764, where it was held that a suit to restrain a

state officer from executing an unconstitutional

statute, in violation of plaintiff's rights and to

his irreparable damage, is not a suit against the

state, and that "individuals who, as officers of

the state, are clothed with some duty in regard
to the enforcement of the laws of the state, and
who threaten and are about to commence pro-

ceedings, either of a civil or criminal nature, to

enforce against parties affected an unconstitu-

tional act, violating the Federal Constitution,

may be enjoined by a Federal court of equity

from such action."

"In repeated decisions since Ex parte Young,
that case has been recognized as setting these

ouestions at rest. Western U. Teleg. Co. v. An-
drews, 216, U. S. 165, 166, 54 L. ed. 430, 431,

30 Sup. Ct. Rep. 286; Herndon v. Chicago, H. I.

& P. R. Co. 218 U. S. 135, 155, 54 L. ed. 970,

976, 30 Sup. Ct. Rep. 633; Philadelphia Co. v.

Stimson, 223 U. S. 605, 621, 55 L. ed. 570, 577,

32 Sup. Ct. Rep. 340; Home Teleph. & Teleg.

Co. V. Los Angeles, 227 U. S. 278, 293, 57 L. ed.

510, 517, 33 Sup. Ct. Rep. 312; Truax v. Raich,

239 U. S. 33, 37, 60 L. ed. 131, L. R. A. 1916D,

545, 36 Sup. Ct. Rep. 7. And see Hopkins v.

Clemson Agri- College, 221 U. S. 636, 642-644.

55 L. ed. 890, 894, 895, 35 L. R. A. (N. S.) 243.

31 Sup. Ct. Rep. 654.

"The principle is not confined to the main-
tenance of suits for restraining the enforcem.ent

of statutes which, as enacted by the state legis-

lature, are in themselves unconstitutional. Rea-
gan V. Farmers' Loan & T. Co. 154 U. S. 362.

390, 38 L. ed. 1014, 1021, 4 Inters. Com. Rep.
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560, 14 Sup. Ct. Rep. 1047, was a case not of an

unconstitutional statute, but a confiscatory, and
therefore unconstitutional, action taken by a

state commission under a constitutional statute

The court, By Mr. Justice Brewer, said: 'Nei-

ther will the constitutionality of the statute, if

that be conceded, avail to oust the Federal

court of jurisdiction. A valid law may be wrong-
fully administered by officers of the state, and
so as to make such administration an illegal

burden and exaction upon the individual. A
tax law. as it leaves the legislative hands, may
not be obnoxious to any challenge, and yet the

officers charged with the administration of that

valid law may so act under it in the matter of

assessment or collection as to work an illegal

trespass upon the property rights of the indi-

vidual. In Raymond v. Chicago Union Trac-
tion Co. 207 U. S. 20, 52 L. ed. 78, 88, 28 Sup.
Ct. Rep. 7, 12 Ann. Cas. 757, the court upheld
the right of action in a Federal court to re-

strain the collection of taxes that had been as-

sessed at a different rate and by a different

method from that employed with respect to

other taxpayers of the same class, in defiance

of the provisions of a constitutional statute

that recjuired equalization, and also in denial of

the equal protection of the laws within the

meaning of the 14th Amendment." (Blackface
ours).

It will be observed that there was in this instance

no contention that any statute of the State of Ken-

tucky was unconstitutional or for any other reason

invalid, and that this case was in point of principle

and as to the facts essentially on all fours with the

case at bar; that the conclusion arrived at is not dic-

tum, but was necessary to the decision of the ob-
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jection to the jurisdiction interposed by the appel-

lants therein and that there is no longer room for

the reargument of the same objection in this court.

II.

AS TO APPLICANTS' CONTENTION THAT
THE FEDERAL COURTS ARE WITHOUT
JURISDICTION HEREIN FOR THE REASON
THAT THE PLAINTIFF HAS A PLAIN,

SPEEDY AND ADEQUATE REMEDY IN THE
STATE COURTS IN THE ORDINARY
COURSE OF LAW.

As has been already pointed out this contention

of the appellants is based upon three grounds:

(a), It may avail itself of the provisions of Sec-

tion 7 of the Nevada Tax Commission Act as it

stood in 1914; or,

(b), It may tender the amount which it claims to

be actually due and await the suit necessary to be

brought pursuant to Sections 3657-3664 of the Re-

vised Laws of the State of Nevada, in cases of de-

linquent taxes amounting to over $300.00; or

(c). It can pay the full amount of its taxes under

protest and maintain a common law action for the

recovery of the excess.

These three grounds of objection to the jurisdic-

tion of the Federal courts herein are stated on page

11 of appellants' brief, together with the citation of

certain authorities under the second and third of
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these grounds,—but none of the grounds so stated

are argued by the appellants at page 11 or any-

where else in their brief. Nevertheless, inasmuch as

this court may take cognizance of any alleged error,

even though not argued by the appellants, we will

endeavor to show that under the circumstances of

this particular case and in view of the law as it ex-

isted in the State of Nevada during the year 1914,

there is no merit in either or any of the objections

to the jurisdiction of the Federal courts thus stated

by the appellants herein,—and to that end we will

take up and refer to these objections in the order

stated:

(a) As to the suggestion that the plaintiff

may avail itself of the provisions of Section 7

of the Nevada Tax Commission Act.

Section 7 of the Nevada Tax Commission Act as

it stood in 1914 was as follows:

"Any property owner who has initiated a

court proceeding for redress from any increased

valuation of his property for assessment pur-

poses, and who shall have paid his December
installment of taxes thereon in full, may, on
filing with the treasurer of the county a cer-

tificate of the clerk of any court that such is-

sue is pending, pay his June installment, in two
separate payments, to-wit: One payment in a

sum which, when added to the December in-

stallment shall represent the amount of taxes

payable if computed on the valuation of the pre-

ceding fiscal year, plus the taxes on any im-
provements added since such preceding levy,

and the other for the balance required to make
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up the full June installment ; and said county
treasurer shall receipt for the latter as a special

deposit, to be held by such treasurer, undis-

bursed, until the court by its findings shall

award it ; and said property owner, in such case,

shall not be liable for any penalty under the

delinquent tax act; and if the court by its find-

ings reduce the assessment valuation of such
property, said county treasurer, on order of the

court, shall refund from such special deposit an
amount corresponding to such reduction, and
shall transfer the remainder to the public reve-

nues, and if the court shall not reduce the valu-

ation of said property, then said county treas-

urer shall transfer the entire special deposit to

the public revenues."

And it was at the same time provided in any by

section 1 of an Act of the Nevada Legislature, then

in force in that State, entitled, "An Act allowing

the payment of taxes in equal semi-annual install-

ments and regulating the collection of taxes on per-

sonal property," approved March 16, 1897, (Stats.

1897, p. 95), that:

"Any person charged with taxes on real es-

tate and personal property according to exist-

ing law, may, at his option, pa}^ the full am.ount

thereof on or before the first Monday in De-
cember of each year; but if he shall pay one-

half of such taxes, as the same shall appear on

the assessment roll taxed against him, on or be-

fore the first Monday in December of each year,

then, in such case, the remaining half of said

taxes shall not become delinquent prior to the

first Monday in June next ensuing; but if such

person shall fail to pay the first half of said

taxes, as herein provided, then the entire tax
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shall become due and shall be collected, as now
provided by law, and all taxes, of which the

first half shall not be paid on or before the first

Monday in December of each year, shall be sub-

ject to have added thereto a penalty of ten per

cent, and all taxs of the preceding year which
remain due and unpaid on the first Monday in

June of each year shall be subject to, and there

shall be added thereto a like penalty of ten per

cnt."

The above quoted section 7 of the Nevada Tax

Commission Act, as it stood in 1914, affords the

plaintiff no plain, adequate or complete remedy in

this case, or in either one of the two cases covered

by this appeal, within the meaning of the equity rule

embodied in section 267 of the Federal Judicial Code

for the following reasons:

In the first place it affords no remedy at common
law at all, but on the contrary the remedy (if any)

thereby afforded, or supposed to be afforded, is

purely statutory, and in its nature equitable rather

than legal,—and it is elementary that neither equi-

table nor statutory remedies provided in and by

state statutes can oust federal courts of their juris-

diction in equity cases.

And in the second place, it is an attempt upon

the part of the Nevada legislature to prescribe the

procedure to be followed by "Any property owner

who has initiated a court proceeding for redress

from any increased valuation of his property for

assessment purposes." The expression "court pro-
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ceeding" as herein used, is certainly broad enough

to include the plaintiff's suits in equity now at the

bar of this court,—and it is likewise elementary

that the procedure in equity in the federal courts

cannot be prescribed or molded or controlled by

state statutes.

And in the third place, even if the provisions of

this section could be regarded as affording in some

cases a remedy at law, or in equity, or in any sense,

it is evident that they afford the plaintiff in the suits

at bar no adequate remedy.

The taxes justly due by the plaintiff in the suits

at bar, as alleged in its complaints, are as follov/s : In

Nye County $6,321.25, and in Esmeralda County

$11,382.60,—while the amounts assessed against the

plaintiff in the two counties are as follows: In Nye

County $19,174.31, and in Esmeralda County $34,-

526.63. Thus it will be perceived that the Decem-

ber installment of one-half of the taxes assessed

against it, and required by this section to be paid,

is, in each of these counties, largely in excess of

the amount justly due. This excess in Nye County

amounts to $3,365.90, and in Esmeralda County to

$5,880.71. And there is no provision in the said

section, or anywhere in the Nevada Statutes, author-

izing the repayment or recovery of any portion of

these excess amounts to the plaintiff, even though

the court may find the taxes justly due to be pre-

cisely as alleged by the plaintiff in its complaints

herein.
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Or, as stated in other words by the learned Judge

of the District Court in his opinion filed June 16,

1916, (Tr. p. 89):

"If the Power Company complies with the

foregoing statute, it will pay for its December
installment of taxes $26,758.91, or one-half of

$53,517.82, the total amount of tax assessed for

the year 1914. The entire amount of tax ad-

mitted by complainant to be due is $17,703.85,

consequently in order to avail itself of the rem-
edy provided in section 7, if we assume that the

merits of this controversy are with complainant
it would be required to pay into the county
treasuries of Nye and Esmeralda more than

$9,000 in excess of the whole amount of taxes

which it believes to be lawfully assessable

against it for the entire year. Under the con-

ditions of this case, the relief which complain-
ant could have under section 7 would be wholly
inadequate. The statute provides no method for

refunding the $9,000 in case the assessed valua-

tion is reduced by order of the court to the fig-

ures contended for by complainant.

King County, Wash. v. N. P. Ry. Co., 196

Fed. 325."

(b) As to the suggestion that the plain-

tiff may tender the amount which it claims
or admits to be actually due and await the
suit necessary to be brought pursuant to

Sections 3657-3664 of the revised laws of

the State of Nevada in cases of delinquent
taxes amounting to over $300.00.

It will be observed by reference to the above

mentioned Sections 3657-3664, both inclusive, of the

revised laws of the State of Nevada, in force in
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1914, and which will be found printed at length in

the appendix at the end of this brief, that the rem-

edy afforded thereby consists in the fact that it is

therein provided that all taxes in excess of $300.00

shall be collected by means of a special statutory

action or proceeding operating both in personem

and in rem as against the property taxed and the

owners thereof, which suit must and can only be

brought in the state courts and in the name of the

State of Nevada as plaintiff; and it is provided in

said Section 3664, as amended in 1895, (Stats. 1895,

p. 39), that the defendant in such action may an-

swer, and in and by his answer, and as a defense to

such action, he may show and allege:

"First—That the taxes have been paid be-

fore suit

;

Second—That the taxes, with costs, have been

paid since suit, or that such property is exempt
from taxation under the provisions of Section

5 of this act;

Third—Deny all claim, title or interest in

the property assessed, at the time of the assess-

ment
;

Fourth^—That the land is situated in and has

been duly assessed in another county, and the

taxes paid thereon.

Fifth—Fraud in the assessment, or in fail-

ing to comply with the provisions of this act

;

or that the assessment is out of proportion to

or above the actual cash value of the property

assessed; providing that in such last mentioned
case, where the defense is based upon the ground
that the assessment is above the value of the



—30—

property, the defense shall only be ef-

fective as to the proportoin of the tax based

upon such excess of valuation, but in no such

case shall an entire assessment be declared

void."

It is manifest that the only provision in this sec-

tion necessary to be considered in connection with

the case at bar is the provision therein contained to

the effect that the defendant in such action may,

by way of answer and defense, show and allege

:

"Fraud in the assessment, or in failing to comply

with the provisions of this act; or that the assess-

ment is out of proportion to and above the actual

cash value of the property assessed.

The propositions embraced in this provision may

be segregated and separately stated as follows: The

defendant in such case may, by way of answer and

defense, show and allege (1) fraud in the assess-

ment, or in failing to comply with the provisions of

this act; or (2) that the assessment is out of pro-

portion to and above the actual cash value of the

property assessed.

It is respectfully submitted that the remedy thus

given by the Nevada statutes is not a plain, ade-

quate or complete remedy at law within the meaning

of the equity rule embodied in Section 267 of the

Federal Judicial Code, for the following reasons:

1. It is not a remedy at law at all, but on the

contrary it is either an equitable remedy, or it is a
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special statutory remedy, unknown to and unavail-

ing and unavailable at common law, or it is a com-

bination of such equitable and statutory remedies.

2. It is a remedy available to the defendant tax-

payer in the state courts only, in an action which

can be commenced in the state courts only, and

which cannot be removed therefrom into the federal

courts, even though the taxpayer be a citizen and

resident of another state. It is therefore not a

remedy at law in the national courts, and it is well

settled that: "It is an absence of an adequate rem-

edy at law in the national courts, and that alone,

which conditions jurisdiction in equity in those

courts." (National Surety Co. v. State Bank, 120

Fed. 593, 56 C. C. A. 657, quoted with approval in

Union Pac. R. Co. v. Board of Comm'rs, 222 Fed.

651, 654).

3. It provides no means by which the defendant

tax leaver may remove the cloud on the title to his

property, which, under Section 3619 of the 1912

Revised Laws of Nevada, attaches at and from the

date on which the taxes were levied.

Some of the authorities in support of these propo-

sitions, in the order stated, are as follows:

1. Section 267 of the present Federal Judicial

Code, (identical in language with Section 723 of the

United States Revised Statutes), reads as follows:

"Suits in equity shall not be sustained in either of
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the courts of the United States in any case where

a plain, adequate and complete remedy may be had

at law."

It is settled by the federal authorities, without

conflict or dissent, that the "plain, adequate and

complete" remedy at law, referred to in this sec-

tion, is a remedy at common law, as it existed in

1789, and not a remedy in the state courts, given by

state statutes since that time.

McConihay v. Wright, 121 U. S. 201, 206, 30 L.

Ed. 932,933, was a suit in equity to quiet title to

certain real estate in West Virginia. The Supreme

Court, on appeal from the District Court of the

United States for the District of West Virginia,

say:

"The first error assigned is that the case is

not one of equitable jurisdiction, it being con-

tended that the complainant below had a com-
plete and adequate remedy at law. The bill

sufficiently alleges that the complainant is in

possession of the premises in controversy, and
in this respect is supported by the proofs. The
prayer of the bill is that the defendants may be

required to assert and declare the rights and
title claimed by them in and to the premises,

and that in the meantime they may be enjoined

'from interfering with or hindering or obstruct-

ing your orator, his agents or employes, in an/
manner in the use and enjoyment of said way
and depot until the further order of said court,'

and for general relief. The contention of the

appellants, however, is, that by the Statute of

West Virginia the complainant might have
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maintained an action of ejectment. Reference
is made in support of this contention to the

West Virginia Code of 1868, chapter 90, to

show that an action of ejectment in that State

will lie against one claiming title to or interest

in land, although not in possession. Admitting
this to be so, it, nevertheless, cannot have the

effect to oust the jurisdiction in equity of the

courts of the United States as previously es-

tablished. That jurisdiction, as has often been
decided, is vested as a part of the judicial power
of the United States in its courts by the Con-
stitution and Acts of Congress in execution
thereof. Without the assent of Congress that

jurisdiction cannot be impaired or diminished
by the statutes of the several States regulating
the practice of their own courts. Bills quia
timet, such as the present, belong to the ancient

jurisdiction in equity; and no change in state

legislation giving, in like cases, a remedy by
action at law, can of itself, curtail the jurisdic-

tion in equity of the courts of the United States.

The adequate remedy at law, which is the test

of equitable jurisdiction in these courts, is that

which existed when the Judiciary Act of 1789
was adopted, unless subsequently changed by
Act of Congress."

In Missouri, K. & T. Ry. Co. v. Elliott, 56 Fed.

772, it was held that equity has jurisdiction of a

bill by complaint to set aside an award on the

ground of . misconduct of the arbitrators, notwith-

standing the complainant might have availed him-

self of such a defense, by virtue of a state statute,

in an action brought by defendant on the award in

a stale court, and in this connection the court say

(p. 775):
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"On the other branch of the case, as to the

right of complainant to maintain this cross-bill,

it is to be observed that the adequate remedy at

law, which is the test of equitable jurisdiction in

the federal courts, is that which existed when
the Judiciary Act of 1789 was adopted, unless

subsequently changed by Act of Congress.
Boyle V. Zacharie, 6 Pet. 658; McConihay v.

Wright, 121 U. S. 206; 7 Sup. Ct. Rep. 940. So
it does not follow that where, under the state

code abolishing many of the ancient land marks
between law and equity proceedings, a defend-

ant may avail himself of equitable matters of

defense, he may do so in this jurisdiction."

Peck. V. Ayers & Lord Tie Co-, 116 Fed. 273, 53

C. C. A. 551, was a suit to quiet title to real prop-

erty in Tennessee. It was objected by the defend-

ant that there was a complete remdy at law under

a Tennessee statute, by virtue of which the plaintiff

might have had a remedy at law by ejectment, not-

withstanding the defendants were not in possession.

With reference to this contention the court say (p.

274):

"By the 16th Section of the Judiciary Act of

1789 (1. Stat., 82), it was enacted that suits in

equity 'shall not be sustained in either of the

courts of the United States, in any case where
a plain, adequate and complete remedy may be
had at law;' thus emphasizing and making ob-

ligatory the rule which had always obtained in

equity practice. But this reference to the rem-
edy at law intends a remedy at common law,

and as it existed at the date of the Judiciary
Act, and does not refer to remedies which
might be thereafter given by the statutes of a

state in their own courts. McConihay v.
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Wright, 121 U. S. 201, 7 Sup. Ct. Rep. 940, 30

L. Ed. 932. And it is well known that eject-

ment could not be brought at common law
when the defendant was not in possession."

National Surety Co. v. State Bank (C. C. A.),

120 Fed. 593, 602, 603, was a suit to enjoin the en-

forcement of an unconscionable judgment rendered

in a Nebraska state court in a case where the de-

fendants (plaintiffs in that case) had meritorious

defenses wiiich they were prevented from availing

themselves of by fraud, accident or mistake. But

the dfendants in the suit in the federal court point-

ed to a Nebraska statute empowering the state court

which rendered this judgment to vacate or modify

it, and to enjoin proceedings before it, for unavoid-

able casuality or misfortune preventing the ag-

grieved party from prosecuting or defending, and
claimed that these provisions in the state statute

constituted a plain, adequate and complete remedy
at law, which ousted the federal court of its jurisdic-

tion to entertain the suit therein, and in this con-

nection the court say:

"It is a general rule that the absence of an
adequate remedy at law is a sine qua non of

jurisdiction in equity, and it is earnestly insisted

by counsel for the appellees that the complain-

ants in this suit were entitled to no relief in

equity in the Circuit Court of the United States,

because they had an adequate remedy at law in

the state court which rendered this judgment,
under these provisions of the Code of Nebraska.
There are, however, many reasons why this

contention cannot be sustained. The first, and
one that is fatal to the position, is that it is an
absence of an adequate remedy at law in the na-
tional courts, and that alone, which conditions
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jurisdiction in equity in those courts, and the

appellants have no such remedy. The fact that

they have a remedy at law in the state courts

is not material. Smyth v. Ames, 169 U. S. 466,

516, 18 Sup. Ct. 418, 42 L. Ed. 819; Arrowsmith
V. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32

L. Ed. 630; Mayer v. Foulkrod, 4 Wash. (C. C.)

349, Fed. Cas. No. 9, 341 ; Bean v. Smith, 2 Ma-
son, 252, Fed. Case No. 1, 174; Coler v. Board

(C. C.) 89 Fed. 257; U. S. Life Ins. Co. v. Cable,

39 C. C. A. 264, 98 Fed. 761.

"Another reason why the proceeding provided

by the Code of Nebraska does not oust the juris-

diction in equity of the national Circuit Court is

that, while state legislation may enlarge, it

cannot impair or destroy, that jurisdiction. The
power of the circuit courts of the United States

to administer rights and remedies in equity was
vested in them, as a part of the judicial power
of the nation, under the constitution of- the

United States and the judiciary act of 1789;

and, as it was not granted by, it may not be

revoked, impaired, or destroyed, by, the act of

any state. Unless changed by subsequent acts

of Congress, the adequate remedy at law, which
is the test of the equitable jurisdiction of the

courts of the United States, is that which ex-

isted when that jurisdiction was vested—that

which was when the act of 1789 was adopted.

McConihay v. Wright, 121 U. S. 201, 206, 7

Sup. Ct. 940 L. Ed. 932. As there were no ade-

quate remedies at law for a wrong of the char-

acter of that of which the appellants complain
in 1789, and as the Congress has since provided
none, this case falls within the equitable juris-

diction of the Circuit Court, and must be there

heard, determined and relieved.
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"Moreover, the provisions of the Code of

Nebraska which have been cited do not pur-

port or attempt to destroy or to diminish the

jurisdiction in equity of either the federal or

the state courts. They simply provide a cumu-
lative remedy, and leave those previously ex-

isting- unaffected. Meyers v. Smith, 59 Neb-
30, 80 N. W. 273; Munro v. Callahan, 55 Neb.
75, 75 N. W. 151, 70 Am. St. Rep. 366.

"And finally the federal court, sitting- in

equity, has jurisdiction in an appropriate case

to enforce the new right and to administer the

new remedy created by these provisions of the

Code of Nebraska. Rights created and rem.e-

dies provided by the statutes of the. states, to

be pursued in the state courts, may be enforced

and administered in the national courts, either

at law, in equity, or in admiralty, as the nature

of the rights or remedies may require. Darragh
V. H. Wetter Mfg. Co. 23 C. C. A. 609, 615, 78

Fed. 7, 13, 14; Cummines v. Bank, 101 U. S.

153, 157, 25 L. Ed. 903; Davis v. Gray, 16 Wall.

203, 221, 21 L. Ed. 447; Broderick's Will, 21

Wall 503, 520, 22 L. Ed. 599; Gormley v. Clark,

134 U. S. 338, 348, 10 Sud. Ct. 554, 33 L. Ed.
909; Cowley v. Railroad Co., 159 U. S. 559, 582,

16 Sup. Ct. 127, 40 L. Ed. 263. 'A party by go-

ing into a national court does not lose any right

or appropriate rem.edy of which he might have
availed himself in the state courts of the same
locality.' Davis v. Gray, 16 Wall. 203, 221, 21

L. Ed. 447. It is only in equity that the rem-
edy provided by the statute of Nebraska can be

administered in the United States Circuit Court,

because there is no adequate reniedy at law in

that court which will effect the issue of an in-

junction against the enforcement of a judg-

ment at law, and the avoidance of that judg-

ment, the relief which that statute prescribes."

(Blackface ours).
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2. In support of the second reason above stated,

and in addition to National Surety Co. vs. State

Bank, Supra, we respectfully refer the court to

Smyth vs. Ames, 169, U. S. 466, 516, where, not-

withstanding the fact that the Nebraska statute

therein mentioned and referred to provided a special

remedy at law for any unreasonable action of the

State Board of Transportation in the matter of rates

and fares, it was said:

"The adequacy or inadequacy of a remedy at

law for the protection of the rights of one en-

titled upon any ground to invoke the powers of

a Federal Court, is not to be conclusively de-

termined by the statutes of the particular State

in which suit may be brought. One who is en-

titled to sue in the Federal Circuit Court may
invoke its jurisdiction in equity whenever the

established principles and rules of equity per-

mit such a suit in that court; and he cannot be
deprived of that right by reason of his being al-

lowed to sue at law in a state court on the same
cause of action."

Also to Brun vs. Mann, (C. C. A.), 151 Fed. 145,

153, which was a suit brought by the complainant,

Mann, to subject two certain tracts of land in Colo-

rado to the payment of a judgment which had been

rendered in his favor in the Federal Circuit Court

for $19,718.56. The defendants challenged the

right of the plaintiff to the relief sought, upon the

ground, among others, that the complainant had an

adequate remedy at law, in that he might have ap-

plied to the state county court for an order upon
the administratrix to file a petition for the sale of

the land or for her removal and the appointment of

a successor by the court, and in this connection the
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court, after referring to this objection, say:

"But it is an absence of an adecjuate remedy
at law in the national courts, and that alone,

which conditions jurisdiction in equity in those

courts, and the complainant had no such rem-
edy. Yonley v. Lavendar, 21 Wall. 276, 22 L.

Ed. 536. The fact that he had a remedy at law
in the state courts is not material," (Citing: Na-
tional Surety Co. v. State Bank, supra, and
cases therein referred to).

In Borden's Condensed Milk Co. v. Baker (C. C.

A.), 177 Fed. 906, the company brought suit in the

federal court to enjoin the enforcement of an ordi-

nance of the local Board of Health of the State of

New Jersey forbidding the sale of milk containing

any unhealthy ingredient, constitutent or substitute,

or which has been transported or stored in an un-

clean manner or place, or which is produced from

cows which are diseased, or which are kept or sta-

bled under unhealthy conditions. The company

had already theretofore sued out a writ of certiorari

from the Supreme Court of New Jersey, in which so

much of the ordinance which imposes the tubercu-

lar test was attacked on the same ground alleged

in the federal case, and also on other grounds which

a state court alone should be asked to consider.

The State Board of Health filed a plea to the bill in

the federal court, of which the material averment

was that the proceeding by certiorari furnished a

complete and adequate remedy at law, and upon that

ground the bill was dismissed in the Circuit Court.

This dismissal, however, was reversed in the Cir-
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ciiit Court of Appeal, and that court, in this connec-

tion, among other things, say:

"As it seems to us, certain language in some
of the cases has been misunderstood, and it may
therefore be as well to state briefly what we
understand to be meant by the adequate remedy
at law that will prevent a federal court of equity

from taking jurisdiction. Such a court has an
equitable jurisdiction (unless changed by Con-
gress) similar in extent to the jurisdiction that

belonged to the English chancery in 1789.

Among the cases in which the chancery exer-

cised jurisdiction were certain controversies for

which no adequate remedy existed in the Eng-
lish courts of law. The chancery did not in-

quire whether an English court of law could

fully deal with the situation. So a federal

court of equity, following the chancery pre-

cedents, does not inquire about the remedies

available in a state court (which for this pur-

pose is a foreign tribunal), but whether a fed-

eral court of law offers an adequate remedy;
and this inquiry is confined to the remedies in

the federal courts, no matter how ancient may
be the remedies offered by the state. Congress
may, of coures, change the federal remedies
from time to time ; the change may be made
by original legislation, or by adopting the reme-
dies of the state; but the test is always whether
the remedy under examination is available in

the federal courts. If it is not, its existence

does not affect the equitable jurisdiction of the

Circuit Court.

. "It only remains to add that the writ of cer-

tiorari is not available in the federal courts of

law, except where it is necessary to be used in

aid of their jurisdiction. Ex parte Vallanding-
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ham, 68 U. S. 243, 17 L. Ed. 589; U. S. v. Young,
94 U. S. 258, 24 L. Ed. 153; American Construc-
tion Co. V. Jacksonville, etc., Ry., 148 U. S. 372,

13 Sup. Ct. 158, 37 L. Ed. 486; and Taylor v.

Railway Co., 88 Fed. 358, 31 C. C. A. 537. It

cannot be employed by the Circuit Court to

bring up for review and possible annulment the

validity of a municipal ordinance such as is now
in question."

Cclvey V. Bd. of Comrs. 89 Fed. 257, was an ap-

plication for an order restraining county officials

from applying certain funds for any purpose except

in payment of interest on certain bonds. The de-

fendants urged there was an adequate remedy at

law. The Court said:

"Such a remedy might perhaps be found in

the practice under the Code. But this will not

affect the ancient and well-established jurisdic-

tion of the court of equity. 'The adequacy or

inadequacy of a remedy at law for the protec-

tion of one entitled on any ground to invoke

the powers of a Federal Court is not to be con-

clusively determined by the statutes of the par-

ticular state in which the suit mav be brought.

Smythe v. Ames, 169 U. S. 516, 517, 18 Sup. Ct.

422. The test is, has he a remedy at law in

this court? If he has not, then a court of equity

has jurisdiction."

To the same effect see:

Stanton v. Embry, 46 Conn. 595;

Bean v. Smith, 2 Mason, 252; Fed. Case. No.

1174;

Mayer v. Fculkrod, Fed. Cas. No. 9341; 4

Wash. 343;
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Singer Sewing Mach. Co. v. Benedict, 179 Fed.

628,633;

Hoey V. Coleman, 46 Fed. 221, 223.

And it may be also observed in this connection

that the defense authorized by the fifth subdivi-

sion of Section 3664 of the Nevada Statutes is not

a common law remedy, for the very plain and un-

deniable reason, as hereinafter more fully shown,

that it is a collateral attack upon the finding of the

taxing authorities, quasi judicial in character, and

which cannot be made or maintained at common

law, or in the absence of statutory authority there-

for. And this elementary principle, as hereinafter

shown, is affirmed by the Supreme Court of the

United States in Western Union Tel. Co. v. State,

190 U. S. 412, 47 L. Ed. 1116, and is also clearly

recognized and affirmed by the Supreme Court of

the State of Nevada in State v. V. & T. R. R. Co-, 23

Nev. 283, 292, wherein it was held that:

"By act of March 9, 1895, Stats. 1895, 39, Sec-

tion 52 of the Revenue Law (Section 3665 of the

1912 Revised Statutes of Nevada) was amended
so as to permit a defendant sued for delinquent

taxes to answer 'that the assessment is out of

proportion to and above the actual cash value of

the property assessed.' Prior to that amend-
ment the defense could not have been made."

It is true that the Supreme Court of Nevada, in

the case just cited, quoted and referred to a portion

only of the remedy and defense given and afforded

in and by the fifth subdivision of Section 3664 of the
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Nevada Statutes. The portion of that remedy and

defense which is not quoted by the Nevada Supreme

Court reads as follows: "Fraud in the assessment,

or in failing to comply with the provisions of this

act."

It was held by the learned Judge of the District

Court, in his opinion filed herein June 16th, (Tr. p.

98), that:

"The only possible defenses available to the

Nevada-California Power Company under this

statute are set out in the fifth subdivision. Such
defenses are equitable. The fact that they are

available in a tax suit does not change their es-

sential nature. It is a plain, adequate and com-
plete remedy at law, not an equitable remedy
in a statutory action in a State court, which re-

lieves a court of the United States of its author-

ity to sustain a suit in equity."

And it is respectfully submitted that this conclu-

sion is nianifestly sound and consistent with the

authorities.

It is true that there is a statute embodied in Sec-

tion 5750 of the Revised Statutes of Colorado which

reads as follows

:

"In all cases where any person shall pay any
tax, interest or costs, or any portion thereof,

that shall thereafter be found to be erroneous or

illegal, whether the same be owing to erron-

eous assessment, to improper or irregular levy-

ing of the tax, to clerical or other errors or ir-

regularities, the board of county commissioners
shall refund the same without abatement or

discount to the taxpayer."
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And that it has been held in Union Pac. R. Co. v.

Board of Comm'rs, 217 Fed. 540, and in same case

on rehearing in 222 Fed. 651, and in Singer Sewing

Machine Co. v. Benedict, 229 U. S. 481, 57 L. Ed.

1288, that this statute affords a plain, adequate and

complete remedy at law, for the reason that it au-

thorizes, by necessary implication, a common law

action, which without it would not exist, to recover

taxes paid under protest in the instances, or under

the conditions, therein specified, and that for this

reason the federal courts in Colorado will not, in

the absence of "special circumstances," (which it

was held did not exist in the cases last cited), enter-

tain a suit in equity to enjoin the collection of such

taxes.

But the controlling differences between the Colo-

rado statute above quoted and the Nevada Statute

in question in this case are manifest. The Colorado

Statute, as construed in the cases mentioned, au-

thorizes an action at common law as it existed in

1789 and, as it is said, for some centuries prior to

that time; and not only that^—the remedy so author-

ized is a remedy at law "in the national courts" in

all cases arising "under the constitution or laws of

the United States," or where the necessary diversity

of citizenship exists. The remedy provided by the

Nevada statute is not a remedy at common law as it

existed in 1789 or at any other time, but is as here-

tofore stated, on the contrary, either a purely equita-

ble remedy, or it is a purely statutory remedy, or



—45—

it is a combination of both such equitable and statu-

tory remedies, and it is not a remedy "in the national

courts."' It cannot be commenced in the national

courts for two reasons. In the first place a state,

in the very nature of things, cannot be a citizen of

any state, and it is well settled that a suit wherein

a state is either plaintiff or defendant cannot be

commenced in the federal courts upon the ground of

diversity of citizenship, and in the second place it

is apparent, upon an inspection of the form of com-

plaint prescribed in section 3661, hereinbefore cited,

that the action authorized by the Nevada statute is

not one which arises "under the constitution or laws

of the United States;" and for the same reasons just

stated, it is equally manifest that the action author-

ized by the Nevada statutes to be commenced in the

state courts of that state cannot be removed there-

from into the federal courts.

"If the Power Company be remtited to its

defense in a tax suit, under sections 3657 to

3665 of the Revised Laws of Nevada, the actions

must be brought in the name of the State, and

in the counties, where the assessments are made.

(Section 3659).

Such an action could not be removed to a

Federal Court on the ground of diverse citizen-

ship, because the state is not a citizen.

Stone V. South Carolina, 117 U. S. 430;

Title Guaranty etc. Co. v. State of Idaho,

U. S. Advance Sheets, Feb. 21, 1916."

(See Opinion Tr. p. 90.)
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The remedy afforded by the Nevada statutes is,

therefore, one which can be administered in the

state courts only, and under no circumstances in the

national courts.

The saving grace in the Colorado statute, that is

to say, that it affords a remedy at law, "in the na-

tional courts," (as well as in the state courts) is

carefully pointed out in the decisions in 222 Fed. and

229 U. S., supra, but it does not exist in the Nevada

statute.

3. The third ground, as hereinbefore stated, up-

on which we contend that the remedy given by Sec-

tion 3664 of the Nevada statutes is not a plain, ade-

quate or complete remedy at law within the mean-

ing of the equity rule embodied in Section 267 of

the Federal Judicial Code, is, that it provides no

means by which the defendant taxpayer may re-

move the cloud on the title to his property, which,

under Section 3619 of the 1912 Revised Laws of

Nevada, attaches at and from the date on which

the taxes were levied.

One of the grounds upon which the Colorado

statute hereinbefore quoted was held to afford a

plain, adequate and complete remedy at law, w^as,

that it did provide a means by which the taxpayer

might remove such cloud upon his title, that is to

say he might, under and by authority of the Colo-

rado statute, pay the taxes under protest, and in a

proper case, sue and recover the same.
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It has not been contended and will not be con-

tended that Section 3664 of the Nevada Statutes, or

any Statute of that State, affords any such remedy,

and neither argument nor authority is necessary in

that connection.

(c) As to the appellants' suggestion or

contention that the respondent can pay the

full amount of its taxes under protest and
maintain a common law action for the re-

covery of the excess.

It is said in 37 Cyc, page 1174, under the head of

"Taxation," sub-heads "Recovery of Taxes Paid— 1.

Right of Recovery in General," that:

"Subject to the exceptions herein pointed out,

an action at law may be maintained to recover

taxes where they were wrongfully and illegally

assessed and collected, or where the municipality

had no authority to levy or collect the particular

tax, or to assess the particular property, or

where the same property has been twice assess-

ed and taxed, and perhaps where the tax justly

due has been swollen by an unauthorized increase

or an excessive valuation. But no such action

can be based on mere irregularity or informality

in the assessment not affecting the substantial

justice of the tax. Nor can the action be
maintained where plaintiff has waived his right

or is estopped to deny the validity of the tax."

The propositions, (omittting the exceptions), em-

bodied in this text may be segregated and stated as

follows: (1), Where the tax is, as a whole, not only

wrongfully, but wrongfully and illegally assessed

and collected, it may be recovered in an action at
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law. (2), Where tne state, or municipality had no

authority to levy or collect the particular tax, or to

assess the particular property, the taxes so levied

and assessed and collected may be recovered in an ac-

iton at law. (3), Where the same property has

been twice assessed and taxed, the taxes so assessed

and collected may be recovered in an action at law.

And (4), Where the tax justly due has been swollen

by an unauthorized increase or an excessive valua-

tion, it may be "perhaps," recovered in an action at

law.

Now for all the purposes of the argument we may

admit each of the first three of these propositions,

for the reason that the taxes wrongfully assessed

against this plaintiff, as alleged in its complaints

herein, do not come within either of the classes of

cases therein mentioned and referred to, but

do come plainly within the class of cases

described in the fourth and last of these

propositions. And even if we admit that the fourth

and last of these propositions, as stated, is true, it

amounts to only this, that it is doubtful whether or

not we can recover in an action at law if we paid

the taxes in question under protest. And it is ele-

mentary that jurisdiction in equity is not ousted

where the remedy at law is doubtful. But we can-

not admit that it is true, as intimated in the text

above quoted, that it is doubtful whether or not

taxes paid under protest in the class of cases de-



scribed in the fourth proposition above stated, can

be recovered in an action at law.

The authorities cited in Cyc under this fourth

proposition are conflicting and include two cases

from Indiana, and one each from New Hampshire,

New York, and Ohio in support of the proposition

that taxes in such cases can be recovered, and cases

from Iowa, Nebraska and Texas to the effect that

they cannot be. We expect to be able to show,

however, to the satisfaction of the court, by the

federal cases which are not cited in Cyc at all, that

such taxes cannot be recovered in an action at law.

It is not alleged in the plaintiff's complaints here-

in that the taxes assessed against it by the Nevada

Tax Commission are, as a whole, illegal, nor is it

alleged that the state had no authority to levy such

taxes, or to assess the property of this plaintiff de-

scribed in the assessment, nor is it alleged that the

plaintiff's property has been, in the sense of the text

above quoted, twice assessed and taxed. But it

is alleged that the taxes justly due have been wrong-

fully and unjustly swollen by the Nevada Tax Com-

mission at its January session, and thereafter il-

legally and fraudulently doubly swollen by the same

Commission at its October session, in 1914. Plain-

tiff admits that a portion of the taxes assessed

against it Vvcre legally and justly assessed, and that

portion, amounting in the two cases to $17,703.85,

has been by the plaintiff paid into court, and by stip-
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"The assessment aiid levy in question is a

quasi judicial proceeding; and, the subject-mat-

ter being within the jurisdiction of the defend-

ant, its action, so long as no rule or principle is

violated, cannot be questioned collaterally. The
remedy for any mere overvaluation of the prop-

erty incident to the infirmity of human judg-

ment is an appeal to the council, as provided by
statute. Buffalo & S. L. Co. v. Board of Super-

visors, 48 N. Y. 93; Cooley, Tax'n (2nd Ed.)

748. But an overvaluation of property v\diich is

the result of improper motives on the part of

those charged with the duty of making or re-

vising the assessment or the adoption of a rule

of valuation designed to operate unequally on
a class in violation of the constitutional require-

ment of uniformity, may be corrected in equity

by an injunction against the collection of the

excess, on the payment of what is justly due.

Cummings v. National Bank, 101 U. S. 153;

Mortgage Tax Cases, 24 Fed. Rep. 197; Cooley,

Tax'n (2nd Ed.) 784.

"It is admitted by the demurrer that in the as-

sessment of mortgages within its jurisdiction

the defendant systematically and deliberately

valued them double as high as other lands, for

no other reason than tl">af tl'ev represented

money loaned. To prevent the injury resulting

to themselves from this illegal action, the plain-

tiffs might have proceeded at law by a writ of

review, on the ground that the assessment was
purposely made in violation of the law requir-

ing a 'uniform and equal rate of assessment and
taxation,'

—

Const. Or. art. 9, Sec. 1; Cooley
Tax'n (2nd Ed.) 758,—or they might have paid

the one-half of the tax, and proceeded in equity

to enjoin the collection of the remainder—
Cummings v. National Bank, 101 U. S. 163;

Mortgage Tax Cases, 24 Fed. Rep. 197; Cooley
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Tax'n (2nd Ed.) 784,—but I find no authority

for paying" the tax as a whole, and then suing
at law to recover back the alleged excess. The
tax does not consist of distinct items, levied

under different laws, for distinct purpose, one
of which may be legal and the other illegal. It

was levied and collected as a whole, and as such
is not illegal. The property was subject to tax-

ation by the authority and for the purpose al-

leged. True, the result reached was erroneous,

because of the willful disregard in the proceed-

ing of the law requiring uniformity in the valu-

ation of property for taxation within the juris-

diction of the defendant. Still, the proceeding
being quasi judicial, and the subject-matter
within the jurisdiction of the officers who con-

ducted it. the result reached is so far conclusive

that the legality of it cannot be questioned in an
action at law to recover back the one-half of

the tax as illegal.

''A suit to enjoin the callection of this tax, so

far as it is based on an improper valuation of

the property, could have been maintained by
the plaintiffs on the ground of fraud,—a rec-

ognized head of equity jurisdiction. Cooley
Tax'n, (2nd Ed.) 784. For such purpose, such
an assessment is considered a fraud on the

party concerned, against which equity will give

relief; and therefore it is a question, whether
the payment of this tax was really compulsor3%
when the plaintiffs might, by a resort to equity,

have prevented its collection."

And so likewise in Stanley v. Board of Supervisors

of Albany County, 121 U. S. 435, 30 L. Ed. 1001.

The action was at law to recover taxes paid on cer-

tain shares of national bank stock which it was al-

leged had been, in pursuance of a fundamentally er-
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roneoiis theory and method of assessment adopted

by the assessors, greatly overvalued. Recovery was

denied. The Supreme Court, by Mr. Justice Field,

say

:

"The method pursued could in no respect be

considered as adopted in hostility to the nation-

al banks. It must sometimes place the estimat-

ed value of their shares below their real value;

but such a result is not one of which the holders

of national bank shares can complain. It must
sometimes lead also to over-valuation of the

shares; but, if so, no ground is thereby fur-

nished for the recovery of the taxes collected

thereon. It is only where the assessment is

wholly void, or void with respect to separable

portions of the property, the amount collected

on Vv'hich is escertainable, or where the assess-

ment has been set aside as invalid, that an ac-

tion at law will lie for the taxes paid, or for a

portion thereof. Overvaluation of property is

not a ground of action at law for the excess of

taxes paid beyond what should have been levied

upon a just valuation. The courts cannot, in

such cases, take upon themselves the functions

of a revising or equahzingjDoard. Newman v.

Supervisors, 45 N. xT^^gm^ Bruecher v. Port
Chester, 101 N. Y. ^0-244; Lincoln v. Wor-
cester, 8 Cush. 55-63; Hicks v. Worcester, 130

Mass. 478; Balfour v. Portland, 28 Fed. Rep.
738."

In Western Union Tel. Co. v. the State of Mis-

souri, ex rel. Gottlieb, 190 U. S. 412, 47 L. Ed. 1116,

(in error to the Supreme Court of Missouri), the

action was brought by the State on the relation of

Gottlieb, the tax collector of Jackson County, Mis-

souri, against the Western Union Telegraph Com-
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pany to recover the sum of $1027.22 for taxes as-

sessed against the company in the year 1899 and

apportioned to Jackson County. The answer of the

company alleged iUegality in the taxes upon two

grounds : First, that the taxes were levied upon the

franchise of the plaintiff in error, derived from the

United States under acts of Congress ; and, second,

that the State Board of Equalization (clothed with

the power and duty of assessment in such cases),

intending to injure the company by compelling it to

pay an excessive and disproportionate share of state

and local taxes, assessed its poles, wires and instru-

ments at far more than their actual value. Held,

with reference to the latter contention, that discrim-

ination or overvaluation by a State Board of Equali-

zation in assessing property for purposes of taxation

is not (in the absence of a state statute authorizing

such defense), a ground of defense to an action at

law to collect the taxes. The Supreme Court of Mis-

souri, in deciding the case, had held to the same ef-

fect, in the following language:

"The defendant cannot avail itself of these

cases, for the reasons (1) that it seeks to raise

the question of discrimination by a defense to

an action at law to collect the taxes, and there-

by collaterally attacks the judgment of the

board of equalization; (2) that such question

can only be raised by a direct attack, in equity,

and then only upon the condition precedent that

it pays or tenders the amount justly due and
only asks to have the collection of the excess

restrained. This the defendant has not done in

this case. It simply alleges a discrimination or
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excessive tax, and then seeks to defeat the

whole assessment without paying or tendering

anything, notwithstanding it admits by its an-

swer and its proofs that it has property in this

state subject to taxation of the value of $541,-

472.40. Upon the authority of the cases relied

on by it, this cannot be done."

And the Supreme Court of the United States, re-

ferring to this language, said:

"We concur in this view. The proceedings

before the board were quasi judicial, and the

order made by it was within its jurisdiction. It

was not void on its face, and it cannot be re-

sisted in an action at law."

And so, also, in Un. Pac. R. Co. v. Board of Com-

missioners, 222 Fed. 651-653, which was a decision

upon a motion for rehearing of the decision in the

same case, reported in 217 Fed. 540, the court say:

"In the absence of a statute, the payment of

a tax, with a few exceptions, is held to be volun-

tary and, though the tax may be invalid, the

money paid cannot be recovered. This is espe-

cially true of taxes upon real estate. The pro-

cess by which such taxes are collected is so

gradual, and affords so many opportunities of

resistance, that the courts have almost uniform-

ly held that there can be no such duress as to

such taxes as to render their payment involun-

tary."

We assume that it will be unnecessary to cite

authorities to the effect that where there is no du-

ress or immediate compulsion of law, there is no

cause of action for taxes paid, and that a mere pro-
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test accompanying payment in such cases cannot op-

erate to create a cause of action which otherwise

would not exist. A protest may be desirable, even

necessary, as a warning, in cases where there is du-

ress, and hence a cause of action for taxes paid under

such duress, but, as we have just said, it cannot op-

erate to create a cause of action which without it

w^ould not exist.

We know of no federal cases in conflict with these

upon the points under discussion, and we respectful-

ly submit that they should be regarded as conclu-

sive.

The appellants cite only one case, namely Ar-

kansas Building & Loan Assn. v. Madden, 175 U. S.

270-274, 44 L. Ed. 159-160, (Appellants' Brief, p.

11), in support of their proposition that the plaintiff

might pay its taxes under protest and maintain a

common law action to recover the excess over the

amount justly and legally due. That case, hawever,

is in no respect in conflict with the federal cases

above cited and relied upon by us, but on the con-

trary is in entire harmony therewith. The tax re-

sisted in that case was, as in each of the Nevada

cases referred to in Judge Farrington's opinion

above quoted, "claimed to be void as a whole; it

was not levied on real but on personal property. In

such a case, it is usually difficult to find any ground

of equitable jurisdiction and damages are recover-

able at law."
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And finally and in conclusion of this division of

of this brief, it is respectfully submitted that the

Federal Courts will entertain and retain jurisdiction

of these cases upon the authority of Johnson v.

Wells Fargo & Co., 239 U. S. 234,—L. Ed— , 36

Sup. Ct. Rep. 62, even if it be held, (1) that the

State statutes cited by the defendants afford the

plaintiff a plain, adequate and complete remedy at

law within the meaning of the ecjuity rule embodied

in Section 267 of the judicial code; and (2) that the

plaintiff may pay the taxes fraudulently and illegally

assessed and recover the same in an action at law

in the State Courts.

The facts in that case, so far as necessary to be

stated, were as follows:

Section 2 of Article XI, of the constitution of

South Dakota, as it existed during the years 1910

and 1911, read as follows:

"All taxes to be raised in this state shall be
uniform on all real and personal property, ac-

cording to its value in money, to be ascertained
by such rules of appraisement and assessment
as may be prescribed by the legislature by gen-
eral law, so that every person and corporation
shall pay a tax in proportion to the value of his,

her or its property. And the legislature shall

provide by general law for the assessing and
levying of taxes on all corporation property, as
near as may be, by the same methods as are
provided for assessing and levying of taxes on
individual property,"
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And while this section of the constitution was in

full force and effect, the South Dakota legislature

passed an act providing for the assessment of taxes

upon express and sleeping-car companies, which,

among other things, required the State Board of

Assessment and Ecjualization, in assessing the prop-

erties of such companies, to take into consideration

the gross earnings thereof for the year ending the

30th day of April, in each year.

It was held by the Supreme Court of the United

States that this legislative act was in violation of

Section 2 of Article XI. of the state constitution,

above quoted, and for that reason void.

Wells Cargo & Company made and rendered a

statement to the State Board of Assessment and

Equalization of South Dakota that the value of its

office furniture, fixtures and real estate, within the

State of South ' Dakota, for the year ending April

30th, 1910, was $18,473.98. The state board of

equalization, however, erroneously proceeding under

the legislative act above mentioned, assessed the

value of the company's properties at $289,877, and

imposed a tax of twenty-eight mills on the dollar,

making a total tax of $8,166.55. The express com-

pany tendered the taxes justly due, and sued to en-

join the collection of the excess. It was objected in

that case, as in this, that there was no ground for

equitable jurisdiction, and that therefore the bill

should have been dismissed; and in reference to that
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contention the Supreme Court of the United States

say:

"This court has frequently held that a bill

will not lie in the Federal courts to enjoin the

collection of state taxes where a plain, ade-

quate and complete remedy at law has been giv-

en to recover back illegal taxes and the attack

upon the assessment is based upon the sole

ground that the same is illegal and void. See

Singer Sewing Machine Company v. Benedict,

229 U. S. 481, where many of the previous cases

in this court are reviewed. But in the present

case, it was alleged not only that the assess-

ment was unwarranted by the law, but that the

manner of making the assessment amounted to

fraud upon the constitutional rights of the ex-

press companies, or such gross mistake as would
amount to fraud, thus averring a distinct and
well recognized ground of equity jurisdiction.

(Blackface ours). It also appears that the tax

of 1909 had been enjoined similarly, and that

from the decree in that case no appeal had been

taken. Such continuing violation of constitu-

tional rights might afford a ground for equita-

ble relief. See Cummings v. National Bank,
101 U. S. 153, 157, 158; Stanley v. Supervisors,

121 U. S. 625, 550; Fargo v. Hart, 193 U. S. 490,

503 ; Taylor v. Louisville & Nashville R. R. Co.,

88 Fed. 350.

"We find no error in the judgment of the

Circuit Court of Appeals, and the same is af-

firmed."

We have cited this case for three reasons: First,

because it is conclusive, as it appears to us, upon the

proposition that this court will entertain and retain

jurisdiction of the cases at bar, even if it be held.
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upon any of the grounds assigned by defendants,

that plaintiff has an adequate remedy at law in the

state courts; and secondly, because it demonstrates

that the decision in the Singer Sewing Machine case,

in 229 U. S. 481, is not to be regarded as an author-

ity against us upon this point ; and thirdly it has been

shown in the cases at bar, as in the Wells Fargo &
Company case, that the taxing authorities, proceed-

ing without authority of law and upon a fudament-

ally erroneous theory, have grossly and enormously

overvalued the plaintiff's properties taxable in the

State of Nevada.

III.

AS TO CERTAIN OTHER POINTS OR
PROPOSITIONS STATED OR DISCUSSED
UNDER SEPARATE HEADINGS IN APPEL-
LANTS' BRIEF.

Having thus, to the best of our ability, replied to

the appellants' objections that the Federal Courts

are without jurisdiction in this case, first, because it

is, as alleged, in reality a suit by a citizen of Wy-
oming against the State of Nevada, and therefore

prohibited by the eleventh amendment of the con-

stitution of the United States, and, secondly, be-

cause the plaintiff has, as alleged at page eleven of

appellants brief, a plain, speedy and adequate rem-

edy in the State Courts in the ordinary course of

law, we will now refer as briefly as we can to cer-

tain other points or propositions stated or discussed
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under separate headings in the appellants' brief, and

in the order in which they are so stated or dis-

cussed, as follows:

(a) As to the matters stated or discussed

under the heading: "In RE UNLAWFUL
ASSESSMENT OF INTERSTATE
PROPERTY." (See page 8 of appellants'

brief).

Under this heading, the appellants' brief proceeds

at page 8 as follows

:

"As to the point made by complainant that

the assessment takes into account the earnings

of an interstate corporation, and that therefore,

the state is without power to levy an assess-

ment upon interstate property other than the

bare physical characteristics thereof located

within the state, because it operates as an un-

lawful tax upon interstate commerce, we need
only refer to the "Backus case" 154 U. S. page
439, to find that the problem has been conclu-

sively settled by the United States Supreme
Court, contrary to the position taken by com-
plainant."

As to the matter thus stated, we respectfully be-

lieve that it ought to be sufficient to point out.

First, that there is no finding of the court to this ef-

fect, and secondly, no assignment of error covering

any such point, and thirdly, that the plaintiff has,

at no time or place, made any such point or conten-

tion. Appellants have apparently misunderstood

either something contained in our complaint or else

something said during the course of the argument

in the District Court.
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(b) As to the matters stated or dis-

cussed under the heading, "EQUAL PRO-
TECTION OF THE LAW." (See page 10

of appellants' brief).

Under this heading appehants, at page 10 of their

brief, assert and argue briefly the proposition that

"The appellee was not denied equal protection of the

laws by the assessment placed upon its property."

With respect to this, it may be pointed out, first,

that there was no finding upon this point by the

learned Judge of the District Court, and secondly,

that there is no assignment of error with respect

thereto, and, thirdly, that it is apparently immaterial

even if true for the reason that the judgment of the

District Court was placed, not upon this ground,

but upon the ground that the Nevada Tax Com-

mission, at its October session in 1914, attempted

to assess property values to the amount of $2,207,-

898, situate in the State of California. It was not

within the power of the taxing authorities of the

State of Nevada to levy, or assess, or collect taxes

upon property values situate in the State of Cali-

fornia for the very plain and simple reason, (if for

no other), that there was not and is not any law of

that State authorizing or proporting to authorize

that Commission so to do. The appellants do not

claim that there was or is any such law, or that the

Nevada tax Commission had or has any such power,

and it seems unnecessary to argue the question

whether or not the plaintiff was denied the equal
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protection of the laws by the assessment so made.

(c.) As to the generalizations set forth

under the head of "RELIEF IN EQUITY."
(See pages 11-13 of appellants' brief).

Under this heading, appellants state certain gen-

eral rules or principles governing the jurisdiction of

courts of equity in cases of this sort, as follows:

1. The exercise of jurisdiction is not made out

by showing merely that the taxes in question are

irregular, unjust, or illegal.

2. "Errors or excess in valuation, or hardships,

or injustice of the law, either before or after pay-

ment of taxes, does not justify a court of equity to

interfere by injunction or stay collection of taxes."

3. Injunction will not lie to restrain the collec-

tion of taxes merely on an allegation that the valua-

tion of the property assessed is excessive.

4. "Every presumption is to be indulged in favor

of the validity and reasonableness of the valuation

placed on plaintiff's property by the Tax Commis-

sion. The courts of equity are without power to

control the discretion vested in the Tax Commission

by the Act of its creation as to the value of plain-

tiff's property for taxation."

5. Something more than the mere characteriza-

tion of the valuation as fraudulent is needed to in-

voke the restraining power of the court of equity.
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Admitting, for all the purposes of the argument,

that these generalizations constitute in the main

correct statements of law, it is believed that it will

be sufficient to say that the appellants do not argue

the same or any of them, and do not undertake to

point out wherein the same or any of them are ap-

plicable in this case, or inconsistent with anything in

the findings or judgment herein.

(d.) As to the matters set forth under

the heading "POWERS OF NEVADA
TAX COMMISSION." (See pages 13-16

of appellants' brief).

Under this heading, appellents say; (page 14 of

brief), that:

*'It is contended by plaintiff that the Nevada
Tax Commission having at its January meet-
ing fixed the valuation of the property of the

plaintiff, defendant has no power thereafter to

equalize said valuation, either up or down."

And thereupon appellants proceed to argue "That

no such narrow construction can be placed upon the

Nevada Tax Commission Act, nor upon Section 6

as contended for by the plaintiff."

It is true that the plaintiff in its complaint here-

in, after setting forth the provisions of the Nevada

Tax Commission Act in force in 1914, alleged and

contended, as stated by appellants, that the Nevada

Tax Commission had no power, at its October ses-

sion, to equalize, either upwards or downwards, the
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valuations established by it at its January session

in 1914.

It is to be observed, however, that the only thing

in the nature of a finding made by the learned Judge

of the District Court, w^ith reference to this allega-

tion or contention, is the remark contained in his

opinion of June 16, 1916, (Tr. p. 65), to the effect

that "It is difficult to escape the inference that the

Tax Commission at its December (which should

read October) meeting, was making an original as-

sessment rather than equalizing values previously

found." In other words, the judgment of the Dis-

trict Court was based, not upon the ground that the

Nevada Tax Commission had no power, at its Oc-

tober session, to equalize either upwards or down-

wards the valuations established by it at its Janu-

ary session, but upon the ground, as hereinbefore

pointed out, that the Commission, at its October

session, attempted to assess taxes upon property

values situate not in the State of Nevada, but in

the State of California,'—and for this reason, ap-

parently, it was considered by the learned Judge of

the District Court unnecessary to decide the point

with reference to the power of the Commission to

equalize its January valuations at its October ses-

sion.

We believe that our contention in this respect, as

above stated, is abundantly supported by the plain

language of the Nevada statute, but for the reason
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stated, it would seem unnecessary to enter upon a

long argument of that question at this time.

(e.) As to the matter stated under the

heading, "PLAIN, ADEQUATE AND
COMPLETE REMEDY AT LAW." (See

appellants' brief, page 16).

Under this heading, at page 16 of its brief, appel-

lants say that "The appellee has a plain, adequate,

and complete remedy at law." And that "Suits in

equity shall not be sustained in any Court of the

United States in any case where a plain, adequate,

and complete remedy may be had at law, and the

interference of the Courts of the United States by

injunction with the collection of State taxes, or with

state administration of matters of internal police,

can only be justified in a plain case not otherwise

remediable." All this is, of course, fundamental and

indisputable, but the appellants did not at this point

in their brief point out any plain, or adequate, or

complete remedy available to the plaintiff in the

premises. They did, however, as hereinbefore shown

point out, at page 11 of their brief, each and all

of the remedies available, as they claim, to the plain-

tiff in the state courts in the ordinary course of law,

—and these alleged remedies have been hereinbefore

fully discussed, to the best of our ability, and need

not be again argued in connection with the appel-

lants' generalization at page 16, just quoted.

(f.) As to the proposition stated under
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the heading, "PROPERTY PART OF A
SYSTEM." (See appellants' brief, page 17).

Under this heading, appellants say that:

"When the property is part of a system and
has its actual use only in connection with other

parts of the system, the fact may be considered

by the State in taxation purposes, even though
other parts of the system are outside of the

State. The sleepers and rails of a railroad, or

the posts and wires of a telegraph company, are

worth more than the mere prepared wood, the

bars of steel or coils of wire, and it is held rea-

sonable and constitutional to get at the worth of

such a line in the absence of anything more
special by a mileage proportion. Such a tax is a

tax on the property, and not on the privilege of

doing business, but it is intended to reach the

intangible value due to what is called the or-

ganic relation of the property in the State to

the whole system."

All of this is likewise well settled law, but it has

no application in this case, and the appellants do not

undertake or pretend to show wherein it has any ap-

plication herein.

The fact of the matter is that the appellants, at

the trial of these cases in the District Court, relied

very much upon a theory of taxation and assess-

ment variously exemplified in Pullman's Car Co. v.

Pennsylvanio, 141 U. S. 18, 26, 26, 35 L. Ed. 613, 11

Sup. Ct. Rep. 876, and in Fargo v. Hart, 193 U. S.

490, 48 L. Ed. 761, 24 Sup. Ct. Rep. 498, and in

Union Tank Line v. Wright, 248 U. S.—, 63 L.

Ed.—, 39 Sup. Ct. Rep. 276.
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In the Pullman's Car Company case, supra, it was

said that:

"The mode which the state of Pennsylvania
adopted, to ascertain the proportion of the Com-
pany's property upon which it should be taxed
in that state, was by taking as a basis of assess-

ment such proportion of the capital stock of the

company as the number of miles over which it

ran cars within the state bore to the whole num-
ber of miles, in that and other states, over which
its cars run. This was a just and equitable meth-
od of assessment; and, if it were adopted by all

the states through which these cars ran, the

company would be assessed upon the whole
value of its capital stock, and no more."

The Supreme Court of the United States has since

declared, however, in an opinion delivered by ^Ir.

Justice McReynolds on March 24, 1919, in the Union

Tank Line Case, supra, that "The point therein,

(that is to say in the Pullman's Car Company case,

supra,) spoken of was unnecessary to the determina-

tion of the cause; and so far as the quoted passage

sanctions the specified rule for ascertaining valua-

tions as generally appropriate, just, unobjectionable,

and productive of conclusive results, it must be re-

garded as obiter dictum, and we cannot now ap-

prove or follow it."

(g.) As to the proposition advanced un-

der the head of "PHYSICAL AND NON-
PHYSICAL VALUATION." (See appel-

lants' brief page 1^).
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Appellants, under this heading, assert that: "Phy-

sical and non physical values must be ascertained for

taxation purposes. Such a method is both legal and

just."

There is nothing, however, in this proposition in-

consistent with any finding or judgment given or

made by the District Court herein. But on the con-

trary, as we have already shown, the District Court,

in its opinion filed March 21, 1917, has ascertained

and adjudged the non-physical as well as the physic-

al valuation of all of the plaintiff's properties situate

in the State of Nevada during the year 1914. (Tr.

pp. 116-119.)

(h.) As to the matters and things set

forth under the heading "RATE MAK-
ING AND TAXATION." (See appellants'

brief, pages 18-20).

Under this heading, the appellants argue and con-

tend, for the space of about a page and a half, that

:

"There is a very clear distinction between the

finding of fair present value of property for

rate fixing purposes and that for purposes of

sale and taxation. The sale and taxation value

involves the consideration of its earning or

franchise value or use value to the owner. No
allowance for franchise or use value in a rate

fixing case can be made except, of course, its

actual cost or investment value, which is al-

ways included with other characteristics of the

plant as one of the non-physical elements in

every appraisal."
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And after demonstrating this proposition to their

satisfaction, the appellants next proceed, at pages

19-20 as follows:

"The total value upon which the appellee was
permitted to earn was upon $4,505,600, property

devoted and useful to Nevada service. If the

Public Service Commission of Nevada had only

permitted the appellee to earn a fair return up-

on the physical value of the property situate in

Nevada, $1,098,646, there might be some merit

in the contention made in behalf of the appel-

lee, but it is quite apparent that it was permit-

ted to earn upon all property devoted to Ne-
vada service. Certainly the Public Service Com-
mission of Nevada would not have considered

$435,000 a year, the Nevada earnings, a rea-

sonable return upon $1,098,644, the physical

valuation of property in Nevada, for this would
have been a net return of something like 43

per cent.

"We submit that the assessment valuation of

$2,221,417.00 placed upon the property of ap-

pellee by the Nevada Tax Commission is fair,

just, reasonable and equitable and that the same
w^as in everv respect in full conformity with the

law."

If it be assumed that this was and is intended as

an argument in support of the proposition that the

judgment of the District Court herein was wrong

upon the merits, it would seem to be sufficient to

say that it is the only argument in support of that

proposition which is to be found in the appellants'

brief, and that, as we respectfully believe, it is in-

adequate for that purpose.
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We believe that this case should be treated by

this court as one in which the appellants, by failing

to urge or argue them, have waived each and every

one of their assignments of error wherein they have

undertaken or attempted to say or assert that the

judgment of the lower court was in any respect

wrong upon any of the controlling merits of this

case.

Nevertheless, inasmuch as this court may take

cognizance of any alleged or assigned error, even

though it be neither argued nor urged by the ap-

pellants, we will undertake to state as briefly as

possible what we believe to be the controlling merit

of this case, and the ground upon which the judg-

ment of the District Court should be, as we believe,

affirmed.

The undisputed and controlling facts of this case,

as hereinbefore shown, are these:

First, the properties of the plaintiff devoted to the

Nevada service in 1914 were not homogeneous, in

the sense in which the properties of a telegraph com-

pany as ordinarily constituted may be said to be

homogeneous, but on the contrary they consist of

a manufacturing or electrical generating plant of

great value, composed of reservoirs and water

rights and intake dams and flow lines and pressure

lines and hydro-electric generating plants, situate

wholly within the State of California, and of certain

transmission and distributing lines of comparatively



small value extending from thence into the State of

Nevada, approximately eighty-five (85) per cent of

w^hich are situate in the latter State and fifteen (15)

per cent in California.

Secondly, the physical values (as they have been

called), of the plaintiff's properties thus operated as

a whole in the two States, during the year 1914,

V'/ere as follows

:

In the State of California (includ-

ing water rights) $3,500,000.00

In the State of Nevada 1,200,000.00

Total Physical Valuations in Both

States $4,700,000.00

And the intangible, or franchise, or use value, (as

the same has been variously designated) of the same

property in both States during the same year, 1914,

as found by the District Court was $1,163,780, ap-

portioned by that Court ratably as between the two

States as follows:

To the State of California $866,649.00

To the State of Nevada 297,131.00

And the total full cash value of all the

plaintiff's properties in the State of Ne-

vada during the year 1914 (as found

by the District Court was $1,497,131.

But, as we have hereinbefore shown,
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that Court, making allowance for slight

changes which might be possibly appro-

priate in the rates assumed by the Court

for reasonable returns on the property

or in the amounts fixed for deprecia-

tion, fixed the true full cash value of all

of the plaintiff's properties situate in

the State of Nevada, during the year

1914, at the same figure fixed by the

Nevada Tax Commission at its Jan-

uary session in 1914, to-wit, at the

sum of $1,492,815.00

The Nevada Tax Commission at its

October session in 1914, ostensibly

for purposes of equalization, fixed and

assessed the value of the same prop-

erties of the plaintiff in the State of

Nevada for the same year at the sum

of $3,700,713.00

And this latter valuation was arrived at by the

Nevada Commission by the simple process of cap-

italizing the net earnings of all of the plaintiff's

properties in both States, devoted to the Nevada

service during the year 1914, at 10 per cent and ap-

propriating or ascribing 85 per cent of the resulting

value to the State of Nevada,—and this, as testified

by Mr. Shaughnessy, chairman of the Nevada Tax

Commission, was done for two reasons, first, be-

cause 85 per cent of the plaintiff's transmission and

distributing lines happened to be in that State, and,
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secondly, (in Mr. Shaughnessy's own language), be-

cause "in California the assessment there taken by

the California authorities on a basis of a 4.6 per

cent factor, applied to the portion of the gross earn-

ings measured to California and assigned to Cali-

fornia on the basis of the ratio of the shipment mile-

age within California to the total mileage, being the

basis on which they assigned to California, gave

them a valuation within California, estimated on the

physical property, of approximately $600,000 or

$650,000; and that, in contradistinction to the fact

that there was something like three million some odd

thousand dollars worth of the physical properties of

your company actually situate in California. Now,

then, it necessarily follows from that, that they left,

the State of California left to the State of Nevada,

the balance of the earnings I have used, to the State

of Nevada for assessment." (Tr. pp. 172-173).

Now when it is borne in mind that it was repeat-

edly stated by Attorney-General Thatcher at the

trial of this case in the District Court, (Tr. pp. 326-

327). that there is no dispute as to the physical value

of the plaintiff's property in either State; and when

it is further borne in mind that it is not now con-

tended, and was not contended, by Air. Shaugh-

nessy or anyone else, at the trial- of this case in the

District Court, that there was any intangible, or

fsanchise, or use value of the plaintiff's properties

as a whole devoted to the Nevada service in 1914

in excess of the intangible, or franchise, or use value
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thereof found by the District Court as aforesaid, it

becomes manifest, as it seems to us, that there is in

reaHty no room left for argument, as to the merits

of this case.

It was held and found by the learned Judge of

the District Court in his opinions filed June 16,

1916 and March 21, 1917, (Tr. pp. 48-104 and 107-

123), that the valuation of $3,700,713.00 thus as-

sessed against the plaintiff's properties in the State

of Nevada by the Nevada Tax Commission, at its

October session in 1914, w^as an attempt upon the

part of that Commission to assess property valua-

tions situate wholly within the State of California,

and this holding and finding has not been assigned

as error by the appellants, nor has it been assailed

as such in their brief,—and as it appears to us, it

cannot be successfully disputed or assailed.

The assessment so made by the Commission, at its

October session in 1914, was and is void for two

reasons, first, because there was no statute of the

State of Nevada authorizing or proporting to au-

thorize any such assessment of property values

situate in another State, and, secondly, because it

is prohibited by the due process of law clause of the

fourteenth amendment of the Constitution of the

United States. AAf:^ ^^^'-^^i^*-*-*'^-^^ ^^'-^^-r^^-^t_

The appellants, as we have just said, have in no

respect challenged the finding of the District Court

that this was an attempt upon the part of the Ne-
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vada Tax Commission to assess property values sit-

uate wholly within the State of California, and they

do not now contend that it was or is within the

power of that Commission to make any such assess-

ment.

It is therefore respectfully submitted that the

judgment of the District Court, upon the merits,

should be affirmed upon the ground therefor as-

signed by the learned Judge of that Court in his

opinions of June 16, 1916, and March 21, 1917, (Tr.

pp. 48-120), that is to say, that the valuation of

$3,700,713, assessed against the plaintiff's properties

in the State of Nevada by the Nevada Tax Com-

mission, at its October session in 1914, was an at-

tempt upon the part of that Commission to assess-

property valuations situate wholly within the State

of California.

We can add nothing and we believe nothing

needs to be added to the convincing force of the rea-

sons adduced by the learned Judge of the District

Court in support of the conclusions arrived at in

the opinions above mentioned and referred to. We
will, however, for the convenience of this Court,

enumerate the authorities cited by Judge Farring-

ton in support of the proposition that it is not with-

in the power of any State thus to levy or assess

taxes upon property values situate in another State,

as follows: (See Tr. pp. 66-75).

Fargo V. Hart 193 U. S. 490, 502.
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Keokuk Bridge Co. v. People 43 N. E. 691.

Western Union Telegraph Co. v. Taggart, 141

Ind. 281, 60 L. R. A. 671.

Delaware Tax Case, 18 Wall. 206, 230.

Louisville etc. Co. vs. Kentucky 188 U. S. 385.

Delaware L. etc. R. R. Co. v. Pennsylvania

198 U. S. 341.

State Tax on Foreign-held Bonds, 15 Wall, 300.

Louisville &. N. R. Co. v. Bosworth, 209 Fed.

380, 429.

Union Refrigerator Transit Co. v. Kentucky,

199 U. S. 194, 202.

Chicago B. & Q. Ry. Co. v. Babcock, 204 U. S.

585, 592.

Provident Savings Ass'n. v. Kentucky, 239 U.

S. 103, 112

to which may be added the following cases decided

since the date of Judge Farrington's opinion, to-wit:

Union Tank Line v. Wright, 248 U. S.—, 63 L.

Ed.—, 39 Sup. Ct. Rep. 276, and

Standard Oil Co. v. Howe, 257 Fed. Rep. 481,

decided by this court May 5, 1919.

(i). As to the propositions stated under

the heading "GENERAL PRINCIPLES
OF LAW." (See appellants' brief pp. 20-

21.)
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Under this heading appellants assert, first, that

"The facts stated in this case do not constitute ir-

reparable injury."

With respect to this assertion it may be said

:

First, that while it is found, as above stated, un-

der the heading of "General Principles of Law," it

is not in reality any rule or principle of law what-

ever; but, assuming that it means that the facts

stated in the plaintiff's complaint in this case do not

constitute irreparable injury, it is in the nature of

a demurrer or exception to the complaint on that

ground, and goes not to the jurisdiction of the

court, but only to the sufficiency of the facts stated

in plaintiff's complaint to constitute a cause of ac-

tion;

And secondly, that it is a point raised for the first

time in this court, and which was not raised or made

or argued or assigned as error in the court below,

and which is neither argued nor urged in this court

;

And thirdly, that it cannot be sustained, even if

this court should be willing, under the circum-

stances, to entertain and consider it at this time,

inasmuch as it was alleged in the plaintiff's com-

plaint herein, and found by the court, among other

things, that plaintiff was the owner in 1914 of

various rights of way and other real property in Nye

and Esmeralda Counties in the State of Nevada

covered by the taxes in question, and that the same
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constitute a lien and a' cloud upon the plaintiff's

title to its said real property, and "a grievance which

entitles the Power Company to go into a court of

equity for relief." ("Tr. pp. 76-80.)

And in support of this proposition the learned

Judge of the District Court in his opinion of June

16, 1916, (Tr. pp. 76-80), cited the following au-

thorities which are respectfully submitted and re-

lied upon in this connection.

Revised Laws of Nevada (1912), Sec. 3666,

—

a copy of which will be found in the ap-

pendix at the end of this brief;

Pixley V. Huggins, 15 Cal. 127, 133.

Woodruff V, Perry, 37 Pac. 526.

Bolton V. Gilleran, 38 Pac. 881.

Gregg V. Sanford 65 Fed. 151, 157.

State V. Nevada Central R. R. Co., 26 Nev. 358.

2 Cooley on Taxation (3 ed.) p. 1557.

2 Paige & Jones, Taxn. by Assessment, Sec.

1426-7.

1 Pomeroy on Eq. Rem., Sec. 362.

Taylor v. Louisville & N. R. Co., 88 Fed.

350, 358.

4 Pomeroy on Eq. Jurisp., sec. 1399.

1 High on Inj. (4 ed.) sec. 373-375.

Ogden City v. Armstrong, 168 U. S. 224;

Peoples Sav. Bk. v. Layman, 134 Fed. 635, 641;
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Holland v. Mayor of Baltimore, 69 Am. Dec.

195;

Las Animas & S. J. Land Co. v. Freciado, 140

Pac. 239, 241;

Risley v. City of Utica, 173 Fed., 502, 504-519;

Thompson Ely Realty Co. v. Fitz, 131 N. Y. S.,

375;

U. P. Ry. Co. V. Cheyenne, 113 U. S. 516, 525;

Low V. Staples, 2 Nev. 209;

Third Nat. Bank v. Mylin, 76 Fed. 385

;

Southern Ry. Co. v. City of Asheville, 69 Fed.

359, 360; 37 Cyc. 1270.

Following the assertion thus referred to appel-

lants state under the heading above quoted, certain

general principles of law, with respect to which it

is believed that it is or ought to be sufficient to say

that none of them are inconsistent with anything

contained in the findings or judgment of the Dis-

trict Court herein, and that none of them are cov-

ered by any of the appellants' assignment of errors

herein, and that the appellants do not argue the

same or any of them ,and do not point out or under-

take to point out wherein the same, or any of them

are applicable in this case, or inconsistent with any-

thing in the findings or judgment herein.

CONCLUSION

In conclusion we beg to say that we have assumed

that the appellee, under the practice in this court.
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will not be expected to argue points made or errors

assigned by the appellants in the lower court, but

which have not been argued or urged by them in

their brief in this court. If this court shall deter-

mine, however, to take cognizance of any alleged

error covered by the appellants assignment of er-

rors herein, even though not argued or urged, then

and in that event we shall respectfully beg to sub-

mit the same upon the reasons and authorities given

and cited in support of the findings and judgment of

the District Court in the very able opinions of the

learned Judge thereof contained in the Transcript

herein at pages 48-104, and 107-123.

And upon the reasons and authorities given and

cited in the opinions just mentioned, and upon such

arguments and authorities as we have been able to

adduce in this brief, it is respectfully submitted that

the findings and orders and judgment of the District

Court herein, both upon the merits and upon the

plaintiff's application for a temporary injunction,

should be in all respects affirmed.

Respectfully submitted,

JOHN R. DIXON,
NEWMAN JONES,

For Appellee.



APPENDIX, Containing:

I.

Article 10 of Nevada Constitution in force in

1914.

TI.

Sections 3-8 of Nevada Tax Commission Act in

force in 1914.

III.

Sections 3557-3664 of the Revised Laws of Nevada
in force in 1914.

IV.

Section 3666 of the Revised Laws of Nevada in

force in 1914.

V.

Section 3619 of the Revised Laws of Nevada in

force in 1914.
¥ ¥ ¥ *

1.

Article 10 of the Nevada Constitution in force

in 1914, reads as follows:

Section 1. The legislature shall provide by law

for a uniform and equal rate of assessment and
taxation, and shall prescribe such regulations as

shall secure a just valuation for taxation of all

property, real, personal and possessory, except mines

and mining claims, when not patented, the proceeds

alone of which shall be assessed and taxed, and,

when patented, each patented mine shall be as-

sessed at not less than five hundred dollars ($500),

except when one hundred dollars (v$100) in labor

has been actually performed on such patented mine
during the year, in addition to the tax upon the

net proceeds, and, also, excepting such property as

may be exempted by law for municipal, educational,

literarv, scientific or oth.cr cliaritablc purposes.
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11.

Sections 3, 4, 5, 6, 7 and 8 of the Nevada Tax
Commission Act in force in 1914, were as follows:

Sec. 3. Said commission shall keep its office at

Carson City and shall be in general session and
open for the transaction of business the usual hours

and days in which public offices are kept open, ex-

cept at such times as said commissioners may be

engaged in their official duties elsewhere. Special

sessions may be held at such times and places and
for such purposes as said commission may declare.

There shall annually be held at Carson City two
regular sessions of said commission, namely: One
beginning on the second Monday in January of

each year at 10 o'clock a. m., and continuing from
day to day until the business is completed, at which
valuations shall be established by said commission
on the several kinds and classes of property men-
tioned in section 5 of this act ; and one regular ses-

sion shall be held annually beginning on the sec-

ond Monday in October of each year, at the same
hour and continued from day to day until the busi-

ness is completed, at which said commission shall

equalize property valuations in the state as pro-

vided in section six of this act. The publication in

the statutes of the foregoing time, place and pur-

poses of such regular sessions shall be deemed suf-

ficient notice thereof to all concerned, but said com-
mission, if it so elects, may cause published notices

of such regular sessions to be made, in the press,

or may notify parties in interest by letter or other-

wise. Such regular sessions shall be public and all

parties interested shall have the right to appear
and be heard in person or by their agents or at-

torneys. The publication once a week, for two
consecutive weeks, of notice of a special session,

in some newspaper of general circulation in the

county in which such special session is to be held,

stating the time, place, objects and purposes of
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such special session, shall be deemed sufficient

notice thereof to all concerned.

Sec. 4. Said Nevada tax commission, hereinafter

and heretofore referred to as "said commission," is

hereby empowered to exercise general supervision

and control over the entire revenue system of the

state; and in pursuance whereof shall possess the

following" special powers:

First: To confer vrith, advise and direct asses-

sors, sheriffs, (as ex-officio collectors of licenses),

and county boards of equalization, as to their duties,

and to direct what proceedings, actions or prose-

cutions shall be instituted to support the law. And
in pursuance whereof said commission may call

upon the district attorney of any county, or the at-

torney-general to institute and conduct such civil

or criminal proceedings as may be demanded;

Second : To have original power of appraise-

ment and assessment of all property mentioned in

section 5 of this act

;

Third : To have final powers (other than the

courts) to equalize property valuations as provided

in section 6 of this act;

Fourth: To establish and prescribe general and

uniform rules and regulations governing the as-

sessment of property by the assessors of the var-

ious counties, not in conflict with law; to prescribe

the form and manner in which assessment rolls or

tax lists shall be kept by assessors (and county com-
missioners shall supply books for the use of as-

sessors in such form) and also to prescribe the form
of the statements of property owners in making
returns of their property; and it is hereb}- made the

duty of all county assessors to adopt and put in

practice such rules and regulations and to use and
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adopt such form and manner of keeping such as-

sessment rolls or tax lists, and to use and require

such property owners to use the blank statements

required by said commission in making their prop-

erty returns

;

Fifth: To require assessors, sheriffs (as ex-of-

ficio collectors of licenses) and the clerks of county

boards of equalization to furnish such information

in relation to assessments, licenses or the equaliza-

tion of property valuations as said commission may
demand

:

Sixth: To summon witnesses to appear and tes-

tify on any subject material to the determination of

property valuations, licenses, or the net proceeds

of mines, but no property owner, and no officer,

director, superintendent, manager or agent of any
company or corporation, whose property is wholly

in any one county, shall be required to appear, with-

out his consent, at a place other than the county

seat or at the nearest town to his place of residence,

or the principal place of business of such company
or corporation. Such summons may be served by
personal service by any member of said commis-
sion, or b}' its secretary, or by the sheriff of the

county, and who shall certify to such service with-

out compensation therefor. Any member of said

commission may administer oaths to witnesses:

Seventh : To make diligent investigation with ref-

erence to any class or kind of property believed to be

escaping just taxation; and in pursuance where of,

said commission or any commissioner thereof, may
examine the books ancl accounts of any person, co-

partnership, or corporation, doing business in the

state, when such examination is deemed necessary to

a proper determination of the valuation of any prop-

erty subject to taxation, or the determination of any
licenses for the conduct of anv business, or the de-
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termination of the net proceeds of any mine.

Eighth : To take charge of and superintend the en-

forcement of any direct or collateral inheritance law,

that may be enacted, and the collection of taxes
which may be due the state thereunder.

Th enumeration of the said foregoing eight spe-

cial powers shall not be construed as excluding the

exercise of any needful and proper power and au-

thority of said commission, in the exercise of its

general supervision and control over the entire rev-

enue system of the state not in conflict with law.

Sec. 5. At the regular session of said commission
held on the second Monday in January of each year,

said commission shall establish the valuation

throughout the state on any property which in its

judgment may be assessed more uniformly by said

commission than by the various assessors and which
shall in any event include : The property of all rail-

road, sleeping-car, street railway, traction, telegraph,

telephone and electric light and power companies,
together with the franchise under which the same
may be operating and the property and franchises

of all express companies operating on any common-
carrier in this state, and which foregoing shall be

assessed as follows: Said commission shall establish

the valuation of the franchises, roadways, roadbeds,

rails, bridges, rolling-stock, poles, wires, fences,

pipes, canals, conduits, rights of way, and other

property, or any part thereof, used directly in the

operation of any such business of any such company
in this state, as a collective unit; and if operating in

more than one county, on establishing such unit

valuation for the collective property said commis-
sion shall then proceed to determine the total ag-

gregate mileage operated within the state, and with-

in the several counties thereof, and so apportion the

same upon a mil-unit valuation basis, and the num-
ber of miles so apportioned to any county shall be
subject to assessment in that county according to
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the mile-unit valuation so established by said com-
mission. The word "companies" shall be construed

to mean and include any person or persons, com-
pany, corporation or association engaged in the

business described. And said commission shall also

classify and establish class valuations on all ordinary

live stock in each of the several counties; and may,
in its discretion, district the state geographically in

land assessment districts (exclusive of land within

any incorporated or unincorporated town or city,

or right of way) according to relative uniformity of

land valuations, and establish minimum acreage val-

uations for such classes in each such district
;
pro-

vided, that if in the opinion of said commission any
tract of land, by reason of special conditions would
be improperly assessed by the application of such

classified acreage valuations, such tract may be ex-

cluded therefrom and specially appraised ; but in such

cases said commission shall file with the assessor of

the county in which the same is located, the reasons

for such special appraisement; and which may relate

to the improvident use of a valuable water right,

where the value of such water right, if used in the

legitimate reclamation of lands, would be greater

than the class valuation of the lands on which the

same is so improvidently used. In case of the omis-

sion by said commission to establish a valuation for

assessment purposes upon any property mentioned
in this section it shall be the duty of the assessor of

any county wherein such property is situated to

assess the same. Said commission, for any reason

which seems to it sufficient, may by resolution, dele-

gate its authority to establish the valuation of any
such property to the essessor of any county in

which the same is entirely located. All other prop-

erty shall be assessed by the county assessors in ac-

cordance with the provisions of section 8 of this

act.

Sec. 6. At the regular session beginning on the
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second Monday in October of each year, said com-
mission shall review the tax rolls of the various

counties as corrected by county boards of equaliza-

tion, and may raise or lower for the purpose of

state equalization, the valuations therein as estab-

lished by county assessors and county boards of

equalization, on any class of property, or piece of

property, in whole or in part in any county ; and on
certification thereof to the auditor of any county
wherein such property is assessed, said auditor

shall make the changes required in the assessment

roll prior to the delivery of his completed tax roll

to the ex-officio tax receiver. No taxpayer shall

be deprived of any remedy or redress in a count

of law relating to the payment of taxes, but all

actions at law shall be for redress from the find-

ings of said commission, and may not be insti-

tuted upon the act of an assessor or of a county
board of equalization until said commission, at such

regular session, has denied the complainant redress.

Said Nevada tax commission in that name, may
sue and be sued, and shall be so named as defen-

dant in any action at law brought under the pro-

visions of this section, and the attorney general

shall defend the same, but the burden of proof shall

be upon the complainant to show by clear and sat-

isfactory evidence that any valuation established or

equalized by said commission is unjust and inequi-

table.

Sec. 7. Any property owner who has initiated

a court proceeding for redress from any increased

valuation of his property for assessment purposes,

and who shall have paid his December installment

of taxes thereon in full, may, on filing with the

treasurer of the county a certificate of the clerk of

any court that such issue is pending, pay his June
installment in two separate payments, to*-wit: One
payment in a sum which, when added to the De-
cember installment shall represent the amount of

taxes payable if computed on the valuation of the



— ',-»0

—

preceding fiscal year, plus the taxes on any im-

provements added since such preceding levy, and
the other for the balance required to make up the

full June installment ; and said county treasurer shall

receipt for the latter as a special deposit, to be held

by such treasurer, undisbursed, until the court by
its findings shall award it; and said property owner,

in such case, shall not be liable for any penalty

under the delinquent tax act ; and if the court by
its findings reduce the assessment valuation of such

property, said county treasurer, on order of the court

shall refund from such special deposit an amount
corresponding to such reduction, and shall transfer

the remainder to the public revenues, and if the

court shall not reduce the valuation of said prop-

erty, then said county treasurer shall transfer the

entire special deposit to the public revenues.

Sec. 8. All property subject to taxation shall be

assessed at its full cash value. The term "full cash

value" is hereby defined to mean the valuation in

money which an investor in such character of prop-

erty would be reasonably willing to pay therefor in

order to acquire ownership; and in arriving at a

finding of such value, all factors affecting, influenc-

ing or determining the valuation of such property

shall be given such consideration and weight as a

purchaser, possessing practical business competence
would ordinarily give thereto.

III.

Sections 3657-3664, both inclusive, of the Revised
Laws of Nevada in force in 1914, were as follows:

Sec. 3657—Duties of auditcr when tax exceeds
three hundred dollars—Notice how given.

The auditor shall, within three days after receiv-

ing the delinquent list, make out and deliver to the
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district and prosecuting attorney of his county, a

list duly certified to and by him of all delincjuen-

cies, where the delinquent tax, exclusive of poll

taxes and penalties, exceeds the sum of three hun-
dred dollars, charging him therewith, and shall at

the same time give notice by publication in some
newspaper in the county, if there be any, and if

not, th^i by posting notices in three public places

in the county, that the said list has been deposited
with the district or prosecuting attorney, and that

unless the delincjuent taxes therein specified are paid
to the treasurer, as ex-officio tax receiver within
twenty days from the publication or posting of such
notices, action will be commenced by the district or

prosecuting attorney for the collection of said taxes
and costs. The auditor shall make, or procure and
file with the district or prosecuting attorney, an af-

fidavit stating the contents of said notice and the
manner and time of such publication or posting as

required by this section.

Sec. 3658—Additional bonds of district attorney

—

Delinquent list—Evidence.

The district or prosecuting attorney, before re-

ceiving the delinquent list, as provided in the pre-

ceding section, shall enter into such additional bonds
as may be required by the board of county commis-
sioners. The said delinquent list, or a copy there-

of, certified by the county auditor, and showing un-

paid taxes against any person or property, shall be

prima facie evidence in any court to prove the as-

sessment, property assessed, the delinquency, the

amount of taxes due and unpaid, and that all the

forms of law in relation to the assessment and levy

of such taxes have been complied with.

Sec. 3659—Suit for delinquent taxes may be be-

gun, when—Jurisdiction of court.
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The district or prosecuting attorneys of the sev-

eral counties of this state are hereby authorized

and directed, immediately after the time specified

in section 45 of this act, to commence action in the

name of the State of Nevada against the person or

persons so delinquent, and against the real estate

and improvements assessed so delinquent, and
against all owners known or unknown, to recover

such delinquent taxes in all cases where the delin-

quency, exclusive of poll tax and penalties, exceeds

the sum of three hundred dollars. Such actions may
be commenced in the county where the assessment
is made, before any court in said county having
jurisdiction of the amount thereof, and such juris-

diction shall be determined solely by the amount of

delinquent taxes, exclusive of poll taxes and pen-

alties sued for, without regard to the location of

the lands or other property as to townships, cities,

or districts, and without regard to the residence of

the person or persons, or owner or owners, known
or unknown.

Sec. 3660—Costs and penalties.

In all suits brought for the collection of delin-

quent taxes, as provided for in the preceding sec-

tion, the complaint and summons shall demand, and
the judgment shall be entered for twenty-five per

centum in addition to the tax of ten per centum
thereon and costs; and such tax, penalty and costs

shall not be discharged, nor shall the judgment
therefor be satisfied except by the payment of the

tax, original penalty, costs, and the additional pen-

alty herein prescribed in full.

Sec. 3661—Form of complaint.

The complaint in said action may be as follows

in form

:

State of Nevada, County of (Title of court).
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The State of Nevada v. A. B. & Co., and the

real estate and improvements in (describing them).

The State of Nevada, by C. D., district or prosecut-

ing attorney of the county of , complains of

A. B., and also the real estate and improvements
(describing them with the same particularity as in

actions of ejectment, or actions for the recovery

of personal property), and for cause of action says

that between the first Monday in January and the

second Monday in August, A. D. one thousand
eight hundred and , in the county of , in

the State of Nevada, E. T., then and there being
county assessor of said county, did duly assess and
put down on an assessment roll all the real and
personal property in said county subject to taxa-

tion, and that said assessment roll was afterward

submitted to the board of equalization of said coun-

ty, and was by said board duly equalized as pro-

vided by law; that said A. B. was then and there

the owner of, and that there was duly assessed to

him the above described real, estate, improvements
upon real estate and certain personal property, and
that upon such property there has been duly levied

for the fiscal year A. D. eighteen hundred and
a state tax of dollars, and a county tax of

dollars, amounting in the whole to

dollars, all of which is due and unpaid: of which
amount dollars was duly assessed and
levied against the real estate, and dollars

against the improvements aforesaid, and
dollars against the personal property. Wherefore,
said plaintiff prays judgment against A. B. for the

sum of dollars (the whole of said tax).

and a separate judgment against said real estate

and improvements, for the sum of dollars

(the tax due on real estate, improvements and per-

sonal property), and the ten per cent damages for

non-payment thereof at the time, as required by
law, and the additional penalty of twenty-five per

centum, also required by law, and for such other
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judgment as to justice belongs, and for all costs

subsequent to the assessment of said taxes and of

this action.

C. D., district or prosecuting attorney, Countv
of

If the property be assessed to an unknown own-
er, then any fictitious name may be inserted to rep-

resent such owner as defendant.

Sec. 3662—Additional recitals in complaint.

In all suits brought by the district or prosecuting

attorney of his county, or the attorney of incorpor-

ated cities and towns, for delinquent taxes, the said

district attorney is hereby authorized and em-
powered to make, in the summons and complaint,

additional and more certain description than that

contained in the assessment roll of the real prop-

erty assessed and upon which suit is brought for

the taxes due thereon, as he may deem proper,

whether the same is an estate in fee, possessory

claims, or claim to or right of possession to any
lands ; and where such additional description is

made, evidence may be introduced to prove that the

property described in the summons and complaint
is the same property as that described in the assess-

ment roll; provided, that the complaint and sum-
mons shall aver such fact, and the judgment and
execution, and all proceedings thereafter, shall fol-

low the description given in the assessment roll,

and the additional description given in the sum-,
mons and complaint.

Sec. 3663—Style of process—Procedure—Notice
to delinquents, form of—Fees—Summons.

Upon a complaint in a district court, a summons
shall be issued as provided in other civil cases, ex-

cept that it shall require the defendant and all
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owners of or claimants to any real estate or im-

provements described in the summons, known or

unknown, to appear and answer the complaint filed

in said court on a day certain, which day shall not

be less than thirty, nor more than forty days from
the date of the summons. The summons so issued

shall be served by the sheriff, as follows:

First—As to the personal defendant, by deliv-

ering to and leaving with him a copy of the sum-
mons if found within the county. If the personal

defendant cannot, after diligent search, be found
within the county, then service may be made upon
such personal defendant by publishing a notice, sub-

stantially in the form hereinafter prescribed, in some
newspaper published in the county, if there be one,

once each week for three successive weeks; and in

case no newspaper is published in the county, or in

case a newspaper is published in the county, and,

from any cause whatever, the proprietor, manager
or chief clerk of such newspaper refuse to publish

the same (such facts to be show^n by affidavit of

the officer serving said summons), then the notice

hereinafter prescribed may be posted at the court-

house door of the county in which the said suit is

commenced, for twenty-one days, and no order of

court shall be necessary for such publication or

posting, but it shall be the duty of the sheriff to

publish or post said notice as herein provided, when
the personal defendant cannot be found within the

county, and to return the manner of service on the

summons.

Second—x\s to real estate and improvements
thereon, or improvements when assessed to a per-

son other than the owner of the real estate, and as

to all owners of or claimants to the same, known
or unknown, service of the summons may be made
by posting a copy of the summons in some public

place on the real estate, or improvements, when
assessed separatelv, for twenty-one days, and also
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by publishing or posting a notice in the same man-
ner and for the same time as required in cases where
the personal defendant cannot be found in the

county. The last publication of the notice, and the

last day of the twenty-one days, which the copy of

the summons is required to be posted, shall expire

at least ten days before the return day named in the

summons. No other or further service shall be re-

quired, and the return of the officer, showing a serv-

ice of the summons as herein required, shall be con-

clusive evidence of the due service of the summons
upon the defendant named, the real estate

and improvements thereon, when assessed sep-

arately, and upon all owners of and claim-

ants to the same, known or unknown. If, on
the return day named in the summons, the personal

defendant fail to appear and answer the complaint,

his default may be entered and final judgment en-

tered by the clerk, as in other civil cases, for the

amount of taxes with ten per cent, damages, twen-

ty-five per centum additional penalty and costs; and
if, upon the return day, no person appear and

answer for the real estate and improvements thereof

(thereon), or for the improvements when assessed

separately, then the default of the said real estate

and improvements thereon, or of the improvements,
when assessed separately, and of all owners of or

claimants to the same, known or unknown, may be

entered, and final judgment rendered as in other

civil cases. The notice required to be published

or posted shall be substantially in the following-

form, and may include any number of cases in

which the return day of the summons shall be the

same:

State of Nevada, County of ; District or

prosecuting attorney's office.

Notice of suits commenced: To the following-

named defendants, and to all owners of, or claim-

ants to the real estate and improvements thereon.
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or improvements, when assessed separately, here-

inafter described, known or unknown. You are

hereby notified that suits have been commenced in

the (name of court, where held, etc.), by the State

of Nevada, plaintiff, against each of the defendants
hereinafter named, and each of the following des-

cribed tracts or parcels of land with the improve-
ments thereon, and improvements when separately

assessed, and all owners of, or claimants to the same,
known or unknown, to recover the tax and delin-

quency assessed to said defendant against said prop-

erty, for the fiscal year commencing and
ending and that a summons has been duly^

issued in each case; and you are further notified

that unless you appear and answer the complaint
filed in said cause, on or before the day of

, 18
,
judgment will be taken against you,

and the real estate and improvements herein des-

cribed, for the amoimt of tax and delinquency speci-

fied, and cost of suit. Tax and delinquency A. B..

describe real estate and improvements as in sum-
mons. $ C. D., personal property, assessed

at $

C. D., district or prosecuting attorney,

County.

It shall be the duty of the district or prosecuting

attorney to file in the office of the county recorder

a copy of each notice published or posted, with the

affidavit of the publisher or foreman in the office,

setting forth the date of each publication of the

notice, the paper in which the same was published;

and the officer shall file a copy of the notice posted,

with an affidavit of the time and place of posting,

which copies so filed as aforesaid, or certified copies

thereof, shall be prima facie evidence of all facts

therein contained, or contained in the affidavit, in

all courts in this state. The publisher shall be en-

tilled to two dollars for each case for publishing

said notice, including the making of the affidavit.
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The recorder shall be entitled to fifty cents for filing

each notice of publication, including affidavit; and
said sums so allowed shall be taxed and collected

as other costs in the casQ, from the defendant, and
in no case shall they be a charge against or collected

from the county or state.

Sec. 3664—Answer of defendant, what may set

up.

The defendant may answer, which answer shall be
verified

:

First—That the taxes have been paid l^efore suit.

Second—That the taxes with costs have been paid

since suit, or that such property is exempt from tax-

ation under the provisions of section 5 of this act.

Third—Denying all claim, title or interest in the

property, assessed at the time of the assessment.

Fourth—That the land is situate in and has been
duly assessed in another county, and the taxes

thereon paid.

Fifth—Fraud in the assessment, or in failing to

comply with the provisions of this act ; or that the

assessment is out of proportion to and above the

actual cash value of the property assessed; provided,

however, that in such last mentioned case, where the

defense is based upon the ground that the assess-

ment is above the value of the property, the defense

shall only be effectual as to the proportion of the

tax based upon such excess of valuation, but in no
such case shall an entire assessment be declared void.

IV.

Section 3666 of the Revised Laws of Nevada in

force in 1914 reads as follows:



Sec. 3666—Possession of property obtained, how

—

Redemption—Property of persons under legal dis-

ability—Exceptions.

An act to regulate proceedings in civil cases in

the courts of justice in the State of Nevada, approved
March 9, 1869, and the several amendments there-

to, or amendments v^hich may hereafter be made
thereto, or laws passd under the government of the

State of Nevada, so far as the same are not incon-

sistent with the provisions of this act, are hereby

made applicable to the proceedings under this act,

and any deed derived from the sale of real prop-

erty under this act shall be conclusive evidence of

the title, except as against actual frauds or the pay-

ment of the taxes, by one not a party to the action

or judgment in or upon which such sale was made,
and shall entitle the holder thereof to possession of

such property, which possession may be obtained by
action in a justice's court for the unlawful withhold-
ing thereof, in the same manner as where tenants

hold over after the expiration of their lease; pro-

vided, that the officer in selling such property shall

only sell the smallest quantity that will pay the

judgment and all costs. All sales of real estate sold

for taxes shall be subject to redemption at any time
within six months after date of sale, by the pay-

ment of all costs connected with the suit and sale,

together with interest at the rate of three per cent

per month from date of sale up to time of redemp-
tion. When property is sold belonging to minors or

persons under legal disability, they shall have until

six months after such disability is removed to re-

deem such property, as in other civil cases, by pay-
ing the whole amount of the judgment and all sub-

sequent taxes and interests paid by and due to the

purchaser at such sale, and fifty per cent in addition

thereto. But this provision shall not apply when
the executor or administrator of the estate, or the

father, or, in case of his death, the mother or guar-
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dian of such minor children, or insane person, has

been personally served with process.

V.

Section 3619 of the Revised Laws of Nevada in

force in 1914 reads as follows:

Sec. 3619—All levies a lien on real property.

Every tax levied, under the provisions or authority

of this act, is hereby made a lien against the prop-

erty assessed, and a lien shall attach upon the real

property for the tax levied upon the personal prop-

erty, of the owner of such real estate, which lien

shall attach upon the day on which the taxes are

levied in each year, on all property then in this

state, and on all other property whenever it reaches

the state, and shall not be satisfied or removed un-
til all the taxes are paid, or the property has abso-

lutely vested in the purchaser under a sale for taxes.


